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Correspondence and communications should be ad- 
dressed to THOMAS B. PATON, Editor, Thames Build- 


ing, corner of Greenwich and Thames Streets, New 
York. 


Devoted to banking and tinancial law and practice. 
Contributions on topics of present interest welcomed. 


Out-of-town bankers, visiting New York, are cor- 
dially invited tocall upon us. 


Stock Collateral Many decisions are ren- 


— dered involving the con- 
struction of clauses in collateral notes, 
payable to banks, In this number we 
publish a decision upon a form of note 
used by the Bank of America, The se- 


curity clause provided: 


“Having deposited with the said bank as collat- 
eral security for the payment of this or any other 
liability or liabilities of the undersigned to the said 
bank, due or to become due, or which may hereafter 
be contracted or existing,the following property”’ etc. 


The expansive nature of the security 
thus provided is seen by the decision, 
which allows the bank to apply the sur- 
plus of collaterals, remaining after sat— 
isfving the original debt, tothe payment 
of a promissory note of the same makers 
to another payee, purchased by the bank 
after the same had been dishonored by 
the makers, who made an assignment 
two days later. 

Unless corrected by legislation in the 
interest of creditors of an insolvent, 
much injustice is apparent from the use 
of such stock collateral notes in this 
manner, A debtor may be on the verge 
of insolvency, Owing numerous credit- 
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ors, among others, his bank, which holds 
his note, with pledge of collateral, not 
only ample for its payment, but in con- 
siderable excess. The debtor, tottering 
on the brink of insolvency, it is perfect- 
ly right for the bank to secure the pay- 
ment of its own note in full, out of the 
collateral, but it is certainly unjust to 
the large body of unsecured creditors,to 
devote the surplus which in equity 
should be divided among all, to the full 
payment of a favored one or two, by 
purchase of their claims and payment 
out of the surplus collaterals, thereby 
lessening the dividend to the others. 
In such a state of affairs, the holder of 
the surplus collateral would also be en- 
abled to reap a profit by purchasing 
outstanding claims at a discount, and 
charging them up at face value against 
the collateral. If the law furnishes no 
remedy to an assignee for creditors 
against what is a virtual preference of 
certain unsecured claims out of the as- 
sets of an insolvent estate, the matter 
should be regulated by legislation. 





One of the results of 
engaging in the bank- 
ing business is the constant necessity 
which it entails of shipping currency 
from one part of thecountry to another. 
Up to a comparatively recent period the 
express companies enjoyed a monopoly 
of the business of shipping currency; 
but in the last two or three years, owing 
to dissatisfaction with express company 
rates of charge, and other reasons, the 


Currency Shipments 
by registered mail. 
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practice of banks forwarding packages 
of currency through the registered mail, 
insured against loss by an insurance 
company, has sprung up and is con- 
stantly extending. To all interested in 
learning the details of this practice, its 
safety as compared with express com- 
pany shipments, the comparative cost of 
shipping large and small amounts of 
currency, and in different denomina- 
tions, when shipped by registered mail 
and by express, and an enumeration of 
the corporations now engaged in the 
business of insuring registered mail ship- 
ments, we commend the paper of Mr. F, 
H. Stark, of Rockville, Ind., which is 
published in this number. His present- 
ation of the subject is painstaking and 
complete and leaves nothing to be de- 
sired. 


Verbal Assignments 
of bank deposits. 


The instrument 


by 


which the large bulk 
of deposits in banks is paid out, upon 


order of the depositor, is the bank 
check. Early in the use of this instru- 
ment a radical difference in theory 
sprang up as to its effect as an assign—- 
ment of the deposit by the depositor to 
the payee or holder of the check. The 
courts of England, New York, Ohio, 
Pennsylvania and Massachusetts, the 
U. S. Supreme Court, and other courts 
have taken the ground that acheck, be- 
fore acceptance or certification by the 
bank, does not constitute an assignment 
of the deposit. The courts of Illinois 
and of several other states have taken 
the opposite ground, that a check does 
constitute an assignment of the deposit 
to the payee or holder. 

Whether the one or the other theory 
has effect in any given case is of impor- 
tance in a number of contingencies. The 
depositor may fail after the check is 
given and before it is presented at the 
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bank, If the check is not an assign- 
ment, the depositor’s assignee for the 
benefit of creditors takes the deposit; if 
the check is an assignment, the check- 
holder takes it, in preference to the as: 
signee. Or, the deposit may be attached 
by a creditor of the depositor after the 
check is given and beforeit is presented 
at the bank. If the check is not an as- 
signment, the attaching creditor takes 
the deposit in preference to the hold- 
er of the check; if it is an assign. 
ment, the holder is entitled to the de- 
posit as against the attaching creditor, 
Whether the check is or is not an assign- 
ment is also of practical importance in 
determining whether the depositor has 
any right to revoke or countermand its 
payment, after itis given. Where it is 
not an assignment, the depositor has 
such a right; where it is an assignment 
he has not such right as against a bona 
fide holder of the check. 

Both of these conflicting theories or 
rules of law concerning the effect of a 
check are in operation side by side in 
the United States to-day, determining 
in contrary ways the rights of parties ac- 
cording to the state in which the trans- 
action happens to take place. Which is 
the better rule from the standpoint of 
public policy we will not now attempt 
to discuss, 

But in connection with the doctrine 
that a check, of itself, does not consti- 
tute an assignment of a bank deposit, it 
is interesting to note the existence of 
another principle of law, concerning 
which there does not seem to be much 
conflict, namely, that the owner of a de- 
posit in a bank may assign the same, or 
any portion thereof, to another person 
other than by check—even verbally— 
and that in the light of this principle, 
several cases have recently been decided 
in which one to whom a deposit has been 
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assigned, other than by check,has taken 
the deposit in preference to the subse- 
quently acquired claim thereto of an as- 
signee for creditors or receiver of the 
depositor, or of a creditor attaching the 
deposit. We will refer to two of these 
cases, 

In Fourth St. Nat. Bank v. Yard- 
ley, published in the Journal for April, 
1897, the supreme court of the United 
States held that while a check, of itself, 
does not constitute an assignment pro 
tanto of the deposit to the payee, vet, 
if in the transaction connected with the 
delivery of the check, it was the agree- 
ment of the parties that an advance 
about to be made by the payee to the 
checkdrawer should be satisfied out of 
the deposit, the court will hold such an 
agreement, apart from the check, an as- 
signment of the deposit, so as to defeat 
the claim thereto of a subsequent re- 
ceiver of the drawer. 

In Oppenheimer v. First National 
Bank, published in this number, a de- 
positor agreed to transfer his deposit to 
another in payment of an indebtedness, 
and both depositor and creditor made 
debit and credit entries to this effect on 
their respective books. The depositor 
also sent a telegram to the bank direct- 
ing it to charge the amount to his account 
and credit the other party therewith. The 
telegram being ambiguous, the bank 
didnot follow its directions, and two 
days later, a creditor of the depositor 
attached the deposit. The supreme 
court of Montana holds that the verbal 
agreement between depositor and cred- 
itor constituted an assignment of the 
deposit, and the latter was entitled toit 
in preference to the subsequent attach- 
ing creditor. 

We see, then, two cases applying the 
rule that a bank deposit may be assigned 
other than by check-by word of mouth 
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both decisions rendered in jurisdictions 
which hold that a check, of itself, does 
not assign a deposit, Frequently weighty 
results depend upon the fact that a de- 
posit has or has not been assigned—the 
preferential rights of conflicting claim- 
ants theretoinall the contingencies above 
shown, The criticism is this: There would 
seem to be something needing remedy 
in a system of law under which a bank 
check, which is a formal written docu- 
ment, showing clearly the intention of 
the drawer that the payee shall have the 
amount of deposit called for, is held not 
to be an assignment; and yet which will 
allow to prevail as an assignment, a 
much less formal means of trans. 
fer, namely, word of mouth—a method 
which would seem to be susceptible, in 
many instances, of fraudulent practices 
in establishing bogus titles to deposits 
under verbal assignments, in defeat of 
the rights of legitimate claimants. 


Postal Banks. 


The paper of Mr. J. D. 
Joseph, of Whitewater, Kansas, makes 
some very strong points against the es- 
tablishment of Postal Savings Banks by 


the government. Our own view is 
against the establishment of such gov- 
ernment banks. In order to pay inter- 
est to the depositors, the money would 
have to be loaned, and the function of 
government should not be extended to 
the Joan and investment of the people’s 
money, even if the capacity of govern- 
ment agencies, so to do, were admitted, 
Some of the states had costly experi- 
ences in government banking long ago, 
and the history of state governments 
discloses early constitutional provisions 
wherein the state has been made a stock- 
holder in this and that state bank, sup— 
plemented by various decisions declar- 
ing, substantially, that “the state shall 
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not be a stockholder, or interested in the 
stock of, any bank.” Political consid- 
erations influencing the management, 
repeatedly led to unwise loans and ul- 
timate smash. The national govern- 
ment could not wholly escape the same 
influences. To us, it seems, the disad- 
vantages of a government postal savings 
bank system largely outweigh the bene- 
fits which, it is supposed, a certain class 
of the people would derive from its es- 
tablishment. 





Liability of Witness 


to false signature. In this number we pub- 


lish the decision of the 
App. Div.ofthe N. Y. Sup. Court in the 
case of Second National Bank v. Curtiss, 
holding liable to the bank one who 
signed as witness, a forged assignment 
of stock of a street railroad company. 
The bank when applied to for a loan 
upon the stock, not being acquainted 
with the signature of the owner, made 
the loan solely in reliance upon the 
signature of the witness to the assign- 
ment, which it knew, This is the first 
case on record, we believe, where a wit- 
ness to an instrument has been held 
personally liable, merely by the signing 
of his name, as such, and the result is 
of interest to bank officers, who in lvan- 
ing money upon witnessed assignments 
of stock, are entitled to rely upon. the 
truth of the representations implied 
from the signature of a witness. The 
New York Court of Appeals on October 
5th, affirmed the judgment of the Ap- 
pellate division in this case, and in the 
October Journal we announced that we 
expected to publish the opinion of the 
Court of Appeals in the next number. 
But we have since learned that the court 
of appeals wrote no opinion, but affirmed 
the judgment on the opinion of the ap- 
pellate division; hence that opinion is 
published herein. 
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Since the rendition of the decision i: 
Bank v. Curtiss, the appellate court of 
Indiana has decided a case involving a 
similar liability of a witness to a forged 
signature.* In the last-named case the 
forgery of signature was not to an as- 
signment of stock, but to a letter of 
credit. In order that an insolvent per- 
son might obtain a credit to which his 
condition did not entitle him, a false 
letter of credit was written stating that 
such person was worth $3,000 above al! 
indebtedness. To this letter, the name 
of one H was forged, and one M, who 
did not see H execute the letter,attested 
the signature of H without knowing 
whether it was genuine or not. Loss 
having resulted through a sale of goods 
in reliance upon such false and forged 
letter, the question arose whether M, 
whose ‘‘only representation was by 
means of the act of subscribing his name 
as a witness to the signature of H” could 
be held liable to the seller of the goods. 
The court holds the witness, M, liable. 
In the opinion, Bank v. Curtiss is cited 
and relied on, as authority. 

These decisions are a warning to all 
persons against carelessly signing their 
names as witnesses to signatures, of the 
genuineness of which they are not thor- 
oughly convinced, 





Bank’s right of 
set-off in Cal- 
ifornia. 


A decision to be noted by 
all banks in the state of 
California which loan money upon pro- 
missory notes secured by mortgage on 
real or personal property, is that of the 
Supreme Court of California in McKean 
v. German American Savings Bank, 
which we publish in this number. It 
relates to the right of a bank upon ma- 
turity and non-payment of a note so se- 





*Mendenhall v. Stewart, Appel. Ct. Ind. Oct. 13, '97- 
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cured, to apply the maker’s deposit in 
partial or total satisfaction thereof. Or- 
dinarily, this right of application or set- 
off, by banks, of deposits against the 
matured notes of depositors, is conceded 
in California, as elsewhere; but it would 
appear such right of set-off does not 
exist in California where the note is se- 
cured by mortgage as aforesaid. 

By statutory provision in California, 
where a debt is secured by mortgage, 
there can only be one action, and that 
to foreclose the mortgage; there can not 
be an independent action on the debt 
alone, without foreclosing the mortgage, 
The theory is that the proceeds of the 
mortgaged premises are the primary 
fund out of which the debt must be 
paid, and the only personal liability ofa 
debtor is for a deficiency after proceeds 
of sale of the mortgaged premises have 
been applied, 

This doctrine, in the present case, is 
held to apply not only to an action to en- 
force a debt, secured by mortgage, but 
also to a case where the creditor does 
not resort to an action, but seeks, as in 
the case of a bank, to enforce payment 
of the note by an application of the 
maker’s deposit thereon. It is held that 
such application cannot be made, but 
the bank must primarily realize on the 
mortgage security, before any personal 
right against the debtor arises. 

Whatever may be the soundness of a 
legislative policy which makes the mort- 
gage security a primary fund which must 
be looked to for payment of the mort- 
gagor’s debt, in the ordinary case of 
debtor and creditor, it certainly is not 
good policy in the case of bank and bor- 
rower. The money loaned by banks 
is money which is deposited by cus- 
tomers, repayable on demand, and 
every consideration of public policy 
requires measures which will insure the 
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quick collectibility of the money loaned 
by banks. And yet, here, where a 
bank loans money upon the security of 
a mortgage on real or personal property, 
it is shut off from all opportunity of 
quickly realizing the amount of its loan 
at maturity, and must await the slow 
action of a foreclosure suit, before 
realizing the money with which to pay 
its depositors on demand. 

If, under a proper construction of the 
California statute, banks cannot set off 
deposits against the matured notes of 
their depositors, when secured by mort- 
gage, should not the legislature change 
the rule so as to make an exception, in 
the matter of remedy, in the case of 
banks? 


Commercial Law 


We have received the 
League of America 


following notice from 
the Press Committee of the Commercial 
Law League with request for publica— 
tion: 

‘“‘The Executive Committee at its 
Session, November 12th and 13th,appoint- 
ed the undersigned as a Press Committee. 
We shall furnish for publication from 
time to time, such official news and in- 
formation as shall be of interest to the 
members of the League, and those in- 
terested in the work. 

‘‘The purposes of the League are of 
the greatest interest to Publishers, Law- 
yers and Credit Men, and the greater 
the publicity the better for all concerned. 
The Conventions have been largely at- 
tended by all classes from all parts of 
the country. 

“Yours truly, 
*“*E, C. Ferguson, 
Chicago, 
‘*A, T. Vanscoy, 
Milwaukee, 
Press Committee,” 
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The object of the Commercial Law 
League of America as stated in its consti- 
tution is “to promote uniformity of leg- 
islation and practice in matters affecting 
commercial law; to elevate the standard 
and improve the conditions of the com— 
mercial law business; to encourage an 
honorable course of dealing among its 
members and in the profession at large, 
and to foster among its members a 
feeling of fraternity and mutual con- 
fidence.” 

Any person is eligible to membership 
who shall be either a reputable lawyer, 
practicing or doing business in the 
United States or Canada,or an officer or 
manager of any reputable collection 
agency or bureau inthe United States or 
Canada, or the collection manager or 
credit man of any reputable mercantile 
or manufacturing establishment, or the 
publisher of any reputable commercial 
law journal, and who shall also be nom- 
the constitu- 


inated as provided in 
tion. 


The executive committee of the League 
have prepared a programme for the 4th 
Annual Convention to be beld at Put-In- 
Bay, Lake Erie, Ohio, July 26th to 3oth, 
1898. A paper on the National Bankrupt 
Law will be read by Levi T. Griffen of 
the Detroit Bar and will be followed by 
general discussion. An able paper on 
Uniform Legislation is also to be pres— 
ented,and prominent lawyers and credit 
men will discuss the question Other 
papers and speakers will be announced 
to the press later. 

The Commercial Law League has done 
very considerable work towards bringing 
about uniformity in Commercial Laws. 
It invites the co operation of Commercial 
bodies and Trade Clubs, and correspon- 
dence with any of the Executive Com-— 
mittee will receive courteous atten— 
tion, 
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We continue this month 
in our financial column. 
the notice published in the November 
Journal to the holders of consolidated 
mortgage 5 per cent. Gold Bonds of the 
Baltimore & Ohio Railroad Co,, signed 
by Messrs. J. P. Morgan & Co., Brown 
Bros, & Co. and Baring, Magoun & Co. 
of New York; and concurred in by J.S. 
Morgan & Co., Brown, Shipley & Co., 
and Baring Bros. & Co,, Ltd., Loticon. 
In order to protect the interests of the 
bondholders, it is shown to be necessary 
that they unite with the bankers, and a 
bondholders’ agreement has been pre- 
pared which provides, among other 
things, for the deposit of bonds with 
Messrs. J. P. Morgan & Co., giving them 
all the necessary power tosee that bond- 
holders are represented in all matters in 
court as well as power to press foreclos- 
ure proceedings in case of default. The 
date fixed before which deposit of bonds 
should be made with Messrs. J. P, Mor- 
gan & Co., in order to insure represen- 
tation, is January 2, 1898. 


Baltimore & Ohio 
Railroad Co. 


Bank Statements. We invite attention to 


the statements of condition December 
15th of the following national banks 
doing business in New York city, pub- 
lished in this issue: National City, Na- 
tional Park, National Bank of the Re- 
public, Central National, Mercantile 
National, Second National and Fourth 
National. 

The $100,000,000 and over of deposits 
of the National City Bank is noteworthy, 
while the deposits of the National Park 
Bank of $45,000,000 and of the Fourth 
National Bank of $41,000,000 show also 
a gratifying upward growth in the de- 
posits of these two institutions. The 
statements of all the other banks named 
show a very satisfactory condition. 





CERTIFIED CHECKS. 


THE RIGHT OF A DRAWER TO COUNTERMAND, AND OF A 
BANK TO REFUSE, PAYMENT OF A CERTIFIED CHECK. 


The following transaction, involving 
an interesting point in the law of certi— 
fied checks, has recently arisen in Chic- 
ago, 


M. C. McDonald, a depositor in the 
First National Bank, drew and _ had 
certified, his check on the bank for 
$io,ooo payable to one McGann, which 
was deposited with the City in connect- 
ion with a bid of a third party for a 
garbage contract One Murphy, to 
whom the contract was awarded, failed 
to qualify, and it became necessary to 
readvertise the contract. The City 
claimed the check was deposited as a 
guarantee of Murphy's good faith, hence 
was forfeited. McDonald stated the 
check was deposited as security for an- 
other bidder, who did not receive the 
award, hence should be returned. He 
notified the bank not to pay, and the 
bank thereupon refused payment when 
presented by the City, having been ad- 
vised by counsel that McDonald had a 
right, under the circumstances, to stop 
payment of the check. 

The bank’s position was that as the 
title and right of the City to receive 
payment of the check was disputed, its 
refusal to pay was justified, until the 
adverse claims of McDonald and the 
City were made the subject of judgment 
upon which it ~9uld rely for its protect- 
ion; for if it paid the City, and the pay- 
ment was wrongful, it would have to 
pay over again to its depositor, and 
would have no recourse against the 
City. 

The City’s position was that it accept- 
ed the check as the equivalent of money, 
by reason of the bank’s certification,and 
the comptroller is reported as saying 
that ‘‘when a bank refuses to honor a 
check bearing its own certification, it 
establishes a dangerous precedent. No 
business man is ever compelled to sue a 
bank for recovery on a check bearing 
its own certification.” He contended 


that a bank’s certified check was just 
like so much cash, ard through the 
public press imputed dishonor to the 
bank because of its refusal. 

The law governing the subject clearly 
sustains the bank’s action. The city 
comptroller’s supposed grievance is based 
on the erroneous conception that a cer- 
tified check is the equivalent of cash or 
currency, payable to the holder with like 
certainty, when in truth, it is not the 
same, but is merely commercial paper— 
technically a bill of exchange accepted 
by a bank—to which valid defenses may 
be made and sustained against one not 
a bona fide holder. This was settled 
more than thirty years ago by the su- 
reme court of Illinois. 
the court said: 


In one case* 


‘*Although it be the fact that certified 
checks pass from hand to hand, ascash, 
still they are not cash or currency, in 
the legal sense of those terms, and chey 
do not lose on that account any of their 
characteristics as bills of exchange.” 


In another case it said :+ 


‘‘We were of opinion that a certified 
check was something more than an ac— 
ceptance of an inland bill of exchange, 
since the certificate gives the check 
greater currency, enabling it to pass 
from hand to hand as money, and being 
by a bank issuing its own notes as cur- 
rency,more confidence would be inspired 
than by a bill of exchange drawn on an 
individual andaccepted * * * More 
reflection and a close examination of the 
authorities have satisfied us we were in 
error, and that the check, though certi- 
fied and used as money,still retained all 
the characteristics of an inland bill of 
exchange.” 


(*Bickford v. First Nat. Bank, 42 Ill. 238.) 
(tRounds v. Smith, 42 Ill. 245.) 
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This being the nature of a certified 
check, it follows that it is not to the 
discredit of, but legitimate and proper 
for, a bank to refuse its payment, when- 
ever fraud, forgery, theft, failure of 
consideration, or other defect in the 
holder’s title, are alleged and brought to 
its notice by an adverse claimant to the 
money represented by the check; and 
while circumstances where certified 
checks are refused payment are not 
frequent, they are occasional, and the 
decided cases afford more than one 
precedent on the subject, indicating 
clearly a variety of circumstances in 
which a bank's refusal to pay its certified 
check, until final judgment adjudicating 
the holder’s rights, 1s proper and justifi 
able. The following cases may be cited 
as illustrative: 

Clews v. Bank of New York, 89N. Y. 
418; 105 N. Y. 398;114 NY. 70. 

Shelbyville Bank v. Meridian 
Bank, 6 B. L. J. 204. 

Marine Nat Bank v. Nat. City Bank, 
59 N. Y. 67. 

Security Bank v. National Bank, 67 
N. Y. 458. 

The supreme court of Illinois in a re- 
cent case § thus defined the contract of 
certification of a bank check: 


“In this case, the acceptance or cert- 
ification of the two checks simply war- 
ranted the genuineness of the signatures 
of the drawer, and that it had funds 
sufficient to meet them, and engaged 
that those funds should not be with- 
drawn from the bank by the drawer, and 
that the bank would pay through the 
agency of the Chicago clearing house 
the amount, if any, actually due on the 
check, ¢0 the person legally entitled to receive 
ét. The acceptance or certification did 
not warrant the genuineness of the bodies 
of the checks, either as to payees or 
amounts, or warrant the genuineness of 
the indorsements on the checks. (Citing) 


Nat. 


(§ First Nat. Bk. v. Northwestern Bank, 152 Il. 296.) 
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Marine Nat. Bank v Nat. City Bank,5o9 
N, Y. 67; Security Bank v. Nat. Bank, 
67 Id. 458.” 


Clearly, then, both in New York and 
Illinois, there are only two things which 
a bank absolutely engages by certifica- 
tion of acheck,and which it is absolutely 
bound for, (1) genuineness of signature 
of drawer, (2) sufficiency of funds. 
all else—if when the certified check is pre- 
sented to it for payment,there has been 
forgery of signature of payee, indorser 
or amount, or the person presenting is 
not ‘legally entitled to receive it’ for any 
reason sufficiently made known to it,— 
it is not only the bank’s right, but its 
duty, to refuse payment, 

Concerning the drawer’s right to 
countermand payment of a certified 
check: In Illinois, differing from New 
York, an ordinary uncertified check con- 
Stitutes an assignment to the payee 
of the amount of deposit drawn for, and 
the Illinois courts have held that after a 
check has passed into the hands of a 
bona fide holder, it is not in the power of 
the drawer to countermand the order of 
payment*. 

But, inferentially,if the check is not ia 
the hands of a dona fide holder, the same 
power to stop payment and liability of 
bank to depositor for payment in dis- 
regard of the notice, exists in Illinois as 
in New York; hence in practice, banks 
in Illinois frequently heed thestop orders 
of their depositors, standing suit for the 
amount at the instance of the checkhold- 
er, who may, or may not, establish his 
status as dona fide holder. 

Coming to certified checks, where the 
drawer has the check certified before de- 
livery to the payee, the only effect of the 
certification is to give the check addi- 
tional currency, by lending to it the 
credit of the drawee in addition to that 


For 


(*Union Nat. Bk. v. Oceana Co. Bk., 80 III. 212.) 





CERTIFIED CHECKS. 


of the drawer. Beyond this,it does not 
differ from an uncertified check.+ The 
same right of countermand would, 
therefore, exist as in case of an uncerti- 
fied check. 

There are two broad classes of certi- 
fied checks. One, as above, where the 
drawer obtains certification before de- 
livery; the other, where the holder, in- 
stead of payment, takes certification. 
The courts of Illinois and other states 
are agreed that in the former case, the 
drawer, who has the check certified, 
remains liable for payment, should the 
bank become insolvent and default, 
while in the latter case, the holder, tak- 
ing certification instead of payment, 





(+ Brown v, Lechie, 43 Ill. 497,) 
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releases the drawer from liability. An 
interesting question, not involved here, 
is whether the drawer of a check, which 
the holder had certified and whose con- 
nection with the check as a liable party 
is thereby ended, would thereafter have 
the right to countermand, upon showing 
facts that the holder was not, and that 
the drawer was, entitled to the money? 
We will not attempt a discussion of this 
question now. The main question dis- 
cussed has been the bank’s right to re- 
fuse payment of its certified check. 
Whether obliged to do this upon coun- 
termand of its depositor, or not obliged 
but merely exercising its own option of 
refusing to pay in furtherance of justice 
towards its depositor, is an incidental 
question, 


IS PAYMENT OF AN OVERDRAWN OR STOPPED CHECK A 
FINALITY? 


It seems to be the settled doctrine of 
the federal courts, New York, and a 
majority of other states in which the 
question has arisen, that money paid 
upon a check, by a bank, under mis- 
apprehension of the state of the draw- 
er’s account, cannot be recovered from 
the holder, who innocently receives it. 

The general rule of law is that money 
paid under a mistake of fact is recover- 
able of the party receiving it; and this 
rule applies where a bank pays money 
on a check bearing a forged indorse- 
ment, or which has been raised in am- 
ount, for here the mistake of fact is 
attributable to the holder of the check, 
equally as to the bank, 

But established exceptions to the rule 
allowing recovery of money paid under 
mistake of fact, are (1) the drawee of a 
check is presumed to know the signa- 
ture of the drawer, and payment is or- 


dinarily an admission of its genuineness 
which, afterwards, in a controversy be- 
tween drawee and holder, the drawee 
cannot dispute; and (2) payment of a 
check by a drawee bank under mistake 
as to the state of the maker’s account, is 
a completed transaction which cannot 
be rescinded, except for fraud. 

To cite a few authorities, illustrative 
of this last stated (2nd) exception: 

In Manufacturers Nat. Bank v. Swift, 
70 Md. 515, it is held that in the absence 
of fraud on the part of the holder, the 
payment of a check by a bank is regard- 
ed as a finality, and the fact that the 
drawer has no funds on deposit, will not 
give the bank any remedy against the 
holder. The court said: “It is the 
duty of a bank to know the state of its 
depositor’s account, and if it makes a 
mistake in this respect, it must abide 
the consequences.” 
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In Oddie v. National City Bank, 45 N. 
Y. 735, the New York Court of Appeals 
speaking of the case where a check on a 
bank is presented says: 

“If it accepts such a check and pays 
it, either by delivering the currency, or 
giving the party credit for it, the trans- 
action is closed between the bank and 
such party, provided the paper is genu- 
ine * * The bank always has the 
means of knowing the state of the ac- 
count of the drawer, and if it elects to 
pay the paper, it voluntarily takes upon 
itself the risk of securing it out of the 
drawer’s account, or otherwise.” 

In Bank v. Burkham, 32 Mich. 328, 
drawees, who paid a genuine bill of ex- 
change to the payee, were not permitted 
to recover the money, upon the ground 
that the security which they received 
from the drawer of the bill, and upon 
which they relied in making payment, 
was fictitious. 

In Riverside Bank v. First Nat. Bank, 
74 Fed. 276, the indorsee of a note, pay- 


able at a New York bank, upon present 
ing it at the bank, obtained a certifica. 
tion of the note, which was afterwards 


paid through the clearing house. The 
certifying bank having discovered that 
the maker’s account was not good for 
the amount of the note, Held, the bank 
could not rescind the certification by 
reason of its mistake. The court said: 
‘*To permit a bank which has paid the 
note or check of a customer to rescind 
the transaction because it discovers it 
was mistaken in the state of the custom- 
er’s account, would reverse the rule of 
commercial law and transfer from the 
acceptor to the payee, the responsibility 
which the former assumes by the ac- 
ceptance and the loss, which should be 
left where it fell.” 

The same reasoning which underlies 
the rule that payment of a check by a 
bank under mistake as to state of draw- 
er’s account, is a finality, and the am- 
ount cannot be recovered from the party 
receiving it, except where he is charge- 
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able with fraud, would seem to be ap- 
plicable to the case of payment of acheck 
by mistake, after the same has been 
stopped by the drawer, this being a mat- 
ter equally beyond the knowledge and 
concern of the holder, and existing sole- 
ly between bank and drawer. 

The rule of law being, in general, as 
above stated, attention is invited to the 
Massachusetts decisions upon the same 
subject, seemingly out of harmony with 
the general doctrine that payment of an 
overdraft or stopped check is a finality, 
and concludes the transaction between 
bank and holder. 

The general Massachusetts doctrine is 
thus stated in Merchants Nat. Bank vy, 
Nat. Eagle Bank, 1o1 Mass. 281: 

‘*It is well settled by recent decisions 
that money paid to the holder of a check 
or draft drawn without funds may be 
recovered back, if paid by the drawee 
under a mistake of tact. And though 
the rule was originally subject to the 
limitation that it must be shown that the 
party seeking to recover back had been 
guilty of no negligence, it is now held 
that the plaintiff in such case is not 
precluded from recovery by laches in 
not availing himself of the means of 
knowledge in his power, It is other 
wise if the money is intentionally paid 
without reference to the truth or false 
hood of the fact, and with the intention 
that the payee shall have the money at 
all events. This right to recover back the 
money, however, will in no case be 
permitted to prejudice the payee who 
has suffered any damage or changed his 
situation in respect to his debtor by 
reason of the laches of the plaintiff, or 
his failure to return the check within a 
reasonable time.” 

The Massachusetts doctrine is here 
brought to the attention of our readers, 
as differing from that prevailing in other 
states, that payment of an overdrawn 
check is a finality. A number of decis- 
ions have been rendered in Massachu- 
setts, in application of this doctrine. In 
Bank v. Smith, this number, it would 
appear that money paid on a stopped 
check, through inadvertence, may be re- 
covered, provided tender of the check is 
first made to the holder. 
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THE AUTHORITY OF BANK OFFICERS TO BORROW. 


Observations upon the decision of the U. S. Circuit Court of Segoe sth. Circuit, May 11, 1897, in the case of 


City National Bank of Quanah, Texas, v, Chemical 


How strange a matter it is to REASON 
upon a law proposition. Reason has 
given place to authorities (socalled). A 
judge has his own (sometimes peculiar) 
ideas of EQUITY and HONESTY, He may 
have a predilection in favor of certain 
corporate rights. When he donned the 
‘‘Ermine” he did not shed his human 
nature, with its various desires and 
aversions. He may have had a ‘‘Case”’ 
somewhere back in the days of his active 
practice which impressed itself very 
vividly on his mind. 

To quote from an article in the New 
York Sun: “Then there is Lord Justice 
Lopes, the hapless wight who has re- 
cently blossomed into Lord Ludlow. 
Before he took to faking a pedigree for 
himself he was accounted a sound,slow, 
old-fashioned judge. Before all he likes 
to be considered a country gentleman. 
He by which he 
measures every dispute, It is: 

‘Now, if I were to buy a horse...... 

No matter though the case is of bicycle 


has one standard 


tires, or gold mining shares, or legacies, 
he always trots out this hypothetical 
horse of his,” 

This illustrates the attitude of certain 
judges on the question of the authority 
of BANK OFFICERS TO BORROW. They 
see but one principle—“‘The cashier is 
the executive officer through whom the 
whole financial operations of the bank 
are conducted.” they brush 
aside the opinions of the Supreme Court 
rendered after careful consideration in 


Again, 


causes where large amounts were in- 
volved, with ease. 

They say: ‘‘The cases of Western 
National Bank v. Armstrong, 152 U. S. 


ational National Bank, St. Louis, 


346 (etc.) are not applicable on their 
facts to this case. The character and 
amount of the loans, and the manner im 
which they were made in both of these 
cases were such as might well have raised 
suspicion as to the regularity and bona 
fide character of the transaction.” 

What could the amount of the loan or 
the manner of making it have to do with 
the power and duty of the officer? ShalP 
one principle of law apply to a cashier 
where he borrows $5,000 ‘‘without au- 
thority” and another apply where he 
borrows $100,000 ‘‘without authority?” 
Shall a cashier who cloaks his illegal and 
ultra vires act in ‘‘sombre fustian” bind 
his bank,and the one who cloaks his acts 
in ‘troyal purple with embroidered 
edges” fail to bind for lack of authority ? 

It is passing strange that an act void 
in itself for lack of authority, couid be 
legalized by the manner of doing it. 

I have read somewhere that “Unless 
the authority is expressly conferred by 
the charter or given by the board of di- 
rectors it may be stated as a general 
proposition that the president and sec-— 
retary of a corporation are not empow— 
ered to bind it by their signature to 
commercial paper, They have no in- 
herent power to execute negotiable notes 
in the name of the corporation.” 

In this case the cashier deliberately 
planned a fraud upon the St. Louis. 
Bank and just as deliberately violated 
his duty to his own bank by, first, false 
representations as to the balances the 
Texas Bank would keep at St. Louis; 
second, by forging the signatures of 
other officers; third, by forging a reso— 
lution of the board of directors author- 
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izing him as cashier to borrow from time 
to time and to rediscount with the St. 
Louis Bank tothe extent of $10,000, and 
to deposit as collateral the notes held by 
the Texas bank. 

The St. Louis bank, reaching out for 
what its officers deemed a valuable ac- 
count, without any inquiry into the gen- 
uineness of the signatures or resolution of 
the Texas Bank, relying wholly upon 
the fact that the cashier (forger, written 
jiar, etc. though he was) had the usual 
powers and that his letters were upon 
the letterheads of the Texas bank, took 
the obligations of the Texas bank, took 
motes which the Texas bank had dis- 
counted for its customers—and obtained 
rights paramount to those of the stock- 
holders and depositors of 
bank. 

The Bankinc Law JourNAL (August 
1897, p. 414) says of a U. S. Supreme 
Court decision—it ‘seemingly estab- 
lished the proposition that to hold a 


the Texas 


bank liable for borrowed money ,express 
authority from the board of directors of 
It will 
take another decision of the U. S. Su- 


the bank must be shown. * * 


preme Court to settle this vexed question 
of the authority of bank officers to bor- 
row money.” 

It is so easy (if you want to) to dis- 
tinguish the facts in one case from an- 
other, 
case based lies and 


Here is a upon 


forgeries—a case in which a trusted 
officer deliberately commits forgery in 
order to obtain through the false use of 
his bank’s name and securities, money 
for his own uses, Another bank accepts 
these securities, relies upon lies and for- 
geries—without pursuing any inquiry,as 
the Supreme Court has said it must do 
—and according to the view of the trial 
court it holds ajust and equitable claim 


against the Texas bank. 
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In what other position can one rely 
upon falsehood and forgery and viola- 
tion of trust and obtain a valid claim? 

It is well to look both ways from the 
cashier’s position, On one side are the 
other officers, the directors of the bank 
the stockholders and the depositors—to 
each and every one of these there is a 
duty, for each one atrust. Each one of 
these relies upon the manhood, the char. 
acter, the general principles of honesty 
and integrity that should be a part of 
any man'scharacter. On the other side 
are strangers—men who deal with the 
cashier at arm's length, who have their 
methods of examination, their Duns 
and Bradstreets, their experienced cor- 
poration lawyers,—in fact, every known 
method for inquiry and investigation, 

Without employing any of these im- 
plements of investigation these strangers 
re/y upon the representations of the cashier 
—representations that are now admitted 
to have been false and traudulent, 

Why should the stranger have a just 
claim any more than any other man who 
accepts a forged note, or is there a dis- 
position to place a bank upon a different 
plane from that occupied by individuals? 

There is a sacred duty upon the part 
of bank officers—a duty which to their 
honor most bankers recognize—to their 
Beyond 

Con. 

bank. 


violation of 


stockholders and depositors. 
this there is a Guty to the public. 
is the best asset of 


fidence any 


Falsehood, forgery, and 
duty on the part of a cashier make the 
public more or less suspicious of all 
bank officers. 

It cannot be questioned that certain 
contingencies may arise in which it is 
proper for a bank, by the proper action 
of its board of directors, to temporarily 
borrow money, by rediscount or other. 
wise; but these contingencies should be 
The fact that 


few and far between. 
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they arise is evidence of a dangerous 
condition; it proves that the bank has 
not sufficient capital, surplus and depos- 
its out of which to supply the legitimate 
demands of its customers; or it proves 
that the bank is supplying illegitimate 
demands. If the capital is insufficient, 
increase it, but ina proper way. It can 
never be good banking to increase the 
loaning power of a bank by permanent 
rediscounts. Such a method puts in 
jeopardy the interests of all parties con- 
cerned, 

To say that a power which subverts 
and destroys the interests which it is the 
duty of the officer to protect is within 
the ‘‘usual powers of the cashier” seems 
to be a reductio ad absurdum which would 
need no answer. 


To say that forgery of signatures and 


of a resolution of the board of directors, 
the unauthorized execution of pretended 
notes of the bank and the purloining of 
the taken from its 
customers in a proper way in order to 
pledge them as collateral security, for 
money (of ‘tunquestionably a 
large proportion * * * 


notes of the bank 


which 
was used by 
Brice, the cashier, for his individual 
benefit’) is in the regular course of the 
business of the bank,is a proposition that 
it would seem no judge ought to enter- 
tain. Such a conclusion may be a 
‘‘subtle refinement of the law,” but it is 
also ‘‘a manifest premium offered to 


dishonesty.” 
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Shall the proposition be established 


_that principles of law laid down by the 


Supreme Court of the United States 
apply only to cases in which cashiers 
(or other officers) defraud their banks 
of exactly the same amounts and by 
exactly the same methods as used in the 
decided case? 

The other officers, the directors, the 
stockholders, the depositors and the 
public interest generally, all demand 
that the highest honor and integrity 
shall be deemed “proper and ordinary 
business conduct” in trusted bank cash- 
iers; that forgery,falsehood and thievery 
shall be deemed foreign to the duties of 
the cashier's office, and no claim care- 
lessly built upon such a foundation 
should be permitted to stand. 

After stating these propositions—per- 
mit a quotation—‘*Nor do we doubt that 
a bank, in certain circumstances, may 
become atemporary borrower of money. 
Yet such transactions would be so much 
out of the course of ordinary and legiti- 
mate banking as to require those making 
the loan to see to it that the officer or 
agent acting for the bank had special 
authority to borrow money.”’ 

Was the Supreme Court right in so 
stating the law, or did the cashier in the 
case discussed have “‘special authority to 
borrow money?” 

Wittiam_ Bosson. 
INDIANAPOLIS, Ind., 
November 15, 1897. 


MILWAUKEE BONDS. 


The city of Milwaukee has sold $260,000 
worth of 5 per cent bonds at record-breaking 
The bonds were sold 
in two separate blocks, $140,000 of which were 
city school bonds and $120,000 garbage disposal 
plant bonds. 

The Wisconsin National Bank purchased the 


schoo! bonds, paying therefor a premium of 


premiums for the city. 


cent, which reduces their interest- 


13.90 per 
paying power to 3.45 per cent. 

R. L. Day & Co, of New York city bought the 
garbage bonds at a premium of 13.51 per cent, 
thus reducing their interest-paying capacity to 
3.39 percent. The premiums paid for these 
bonds are the highest ever paid for Milwaukee 
municipal securities, the high water mark until 
this sale having been 12.87 per cent. 
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POSTAL BANKS. 


A paper read by Mr. J. D. Joseph, assistant cashier of the Bank of Whitewater, Kansas, at the annual meeting 
of the Kansas Bankers’ Association held at Wichita, October 30, 1897. 


It is generally conceded that govern- 
ment banks of deposit only, would hoard 
a large part of the money of the coun- 
try, which would be equivalent to de- 
stroying it for the time being, so far as 
the effect on the business interests of the 
country are concerned. To overcome 
this objection, the advocates of postal 
banks propose for the government to 
loan th: money so deposited. Owing, 
however, to the danger of the govern- 
ment conducting a loan business, it is 
suggested that loans so made be limited 
to investments in national, state and mu- 
nicipal securities. 

While a postal bank system might be 
established that, fora time, would in- 
vest the funds in such bonds only, it 
would not be long until some political 
party would favor loaning the money on 
approved security of any kind. If social- 
ism is strong enough in this country to 
establish government banks of loan and 
deposit, as now principally advocated, 
the danger is imminent that a second 
step would be taken and deposits of any 
amount received and loans made on per- 
sonal and collateral security in the same 
capacity as banks. The government 
would then not only be a competitor in 
the banking business, but would practi- 
cally centralize, own and operate the 
entire banking interest of the country. 
The result of such a system can be easily 
foreseen—men holding office by reason 
of their political services, rather than 
their honesty and capability. These 
same men loaning the people’s money in 
such manner as to favor individuals of 
the political party or faction to which 
they belonged. Great losses to the gov- 


ernment, to the people in the aggregate, 
if not direct to the individual deposit- 
ors. 

It is not improbable that the govern- 
ment in time would get possession of a 
large part of the land by loaning on the 
same at low rates of interest more than 
its value, then foreclosing. This land 
would then be operated in the interest 
of the party in power. 

Not a few of the leaders who advocate 
postal banks also favor the government 
branching out into various industries. 
Should a start be made it is more than 
probable that the government would en- 
ter this and that industry, possibly 
through the medium of excessive loans 
and foreclosures. Or with socialists in 
power, with the great taxing power at 
their command, we could only expect 
attempts to bring their theories into 
practice, and investments in many in- 
dustries direct; thus absorbing all in one 
national commune, and any one to attain 
position in the business world would 
thereby be compelled to reach it by 
political methods, rather than by indus- 
try and intelligence. It would be a 
downfall of individualism, which is one 
of the vital principles of our govern- 
ment, 


The disintegrating forces of socialism 
would be at work. 


The multiplication 
of elective and appointive office-holders 
of any country is the multiplication of 
political intrigue and corruption. Should 
any great proportion of the population 
hold their positions at the hands of the 
government, we all would want politi- 
cal favors. Why not? There would be 
no other road to success and happiness; 
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and every man who did not get them 
would be an enemy to his government. 

So much for such a condition improv- 
ing the patriotism of our citizens. We 
would be in a fair way to record a page 
of French history—general dissatisfac- 
tion, then revolution, then anarchy ,then 
monarchy—and the circle would be com- 
pleted on American soil. 

So, it appears, should our government 
establish a system of postal banks of loan 
and deposit, it would pave the way to 
enter into other lines of business, and 
possibly soon become socialistic in every 
part. If a rapid evolution toward social- 
ism and its dangers is desirable, postal 
banks might for that reason, in a meas- 
ure, be excusable. 

It is asserted that those who oppose 
socialistic measures do it from selfish 
motives. Might it not likewise be pos- 
sible that those who favor such measures 
do it from selfish motives? The question 
is, Which is the more honorable, grant- 
ing in each case the doctrine benefits its 
advocate; that espoused by the man 
whostrivesand succeeds in accumulating 
some property and demands that the 
rights of private property be protected; 
or that by the man who fails and es- 
pouses a doctrine which, stripped of its 
disguises, means ‘‘divy up,” ‘‘private 


property is crime”? 

That by the one who believes in every 
man relying on his own energies and is 
willing to enter the competitive race 


with his fellow man, and take his 
chances, or that by the other whodesires 
to depend on the government and polit- 
ical methods for his position in life, and 
who, save for office, is unwilling to com- 
pete for that which is good or desirable. 
By the one who favors a system which 
places a premium on individual effort, 
genius and enterprise; or the other,who 
Says no such incentive is needed—is even 
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degrading—and people would be far 
happier and would advance with un- 
known strides, should each man’s earn- 
ings be parceled out according to the 
rules and regulations of officeholders, 
perhaps, of an opposite political party. 
By the one who believes honesty, intel. 
ligence and industry are conducive to 
financial success, or the other whose 
doctrine leads to the conclusion that it 
is the evil in men that enables them to 
save, and a truly noble man fails in all 
things and succeeds in none? 

Postal banks, even of a conservative 
character, would be directly harmful to 
the interests of the West and South es— 
pecially, They would drain the money 
to the East to be invested in bonds in 
New York city and other points where 
not especiaily needed. The danger to 
banks in time of panic would be materi- 
ally increased. People who would net 
risk money about their homes at any 
time, would have it in the banks as long 
as the financial sky was clear, and draw 
it out and place it in government banks 
at the first approach of a cloud. 

The most popular plan at present for 
government banks is to pay interest on 
deposits up to $1,000, exempt the money 
from taxation and garnishment and re-- 
turn it on demand. The average de- 
posit of Kansas banks is about $300 to 
each account; that, too, without interest 
when returnable on demand, and in no 
case exempt from either taxation or gar- 
nishment. Kansas banks also receive 
deposits, however small. 

For these and other reasons such a 
postal bank system would cut off the 
deposits of the greater number of banks 
in our state and force them out of busi- 
ness. Whether a bank would be forced 
to quit business by reason of a postal 
bank system depends upon the nature of 
such bank’s deposits and not upon the 
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nature of its loans and other features, 
which determine its stability. Nor would 
it necessarily depend upon the size or lo- 
cation of the bank. One reason being 
many of the large banks depend chiefly 
on the small banks for their deposits, 
and if the small banks went out of busi- 
ness those depending on them for their 
deposits would be compelled also to go 
out of business. 

Now, the question is: Would it be a 
good thing or a bad thing to drive the 
banks out of existence and send our 
money to Washington to be invested in 
bonds? 

Such would deprive our farmers of the 
principal medium for borrowing money 
on personal and collateral security, 
unless the government undertook to 
loan the money deposited on the same 
security and in the same localities the 
banks now do, through its postmasters, 
Such would be a reckless undertaking, 
fraught with the dangers to which I have 
referred. 

To send our money to Washington 
and invest it in bonds, and thus materi- 
ally lessen the number of our banks, 
would materially lessen the utility of our 
money. Through the medium of banks 
one dollar is made do as much work as 
two or three dollars without banks. 

Just now we are being most emphati- 
cally reminded of the injustice of legis- 
lation which nominally makes money 
dearer and property cheaper. Legisla- 
tion which would contract the currency 
is more especially condemned in this 
connection, But it must be borne in 
mind the velocity of money has as much 
to do with its value as has the volume of 
money. Through the medium of banks 
the velocity of money is accelerated, and 
without them it moves sluggishly, and 
becomes dear ana hard to obtain. 

*Tis true, the plan for a postal: bank 
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system, now most popular, proposes to 
invest the money deposited in bonds. 
Such investment would by no means 
give the money that efficiency, utility or 
velocity given it through the medium of 
banks. It would be taken from the 
western communities, where most need- 
ed to be loaned to farmers, and trans— 
ferred to money centers, where not 
needed, and invested in the state the 
Postmaster- General conceived the inter. 
ests of his party demanded. 

It is said by Government bank advo-— 
cates such would not injure the other 
banks of the country, and that wage 
earners and others who now never de- 
posit in substantial banks would be the 
principal, if not the only, depositors. 
There is not a single fact to warrant 
such a declaration. Wage earners can 
and do deposit in Kansas banks, and, 
furthermore, the statistics of the Cana- 
dian postal banks system, which is so 
frequently referred to as a model, shows 
that only about 5 per cent, of its de— 
posits are made by what is classed as 
laborers,and its deposits are by farmers, 
artisans, professors and others, just such 
as furnish the deposits of Kansas banks 

If postal banks would not hurt other 
banks, how could the object to secure 
depositors be obtained? If the deposits 
now in the banks still remained in the 
banks, depositors would be no more se- 
cure,after postal banks were established, 
than they are now. Government banks 
would secure their own depositors, but 
the depositors of the banks that remain- 
ed would be no more secure than now, 
be they few or many. 

No one denies the people should have 
a safe depository for their money, It is 
even more important that bank deposits 
be secured than that bank circulation 
be secured. The object to secure de- 


positors is a noble one, but why not 
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adopt the method to existing business 
conditions and take the simple plan of 
requiring banks to secure their own de- 
positors. Such would secure large as 
well as small depositors, and secure 
banks in their deposits with each other. 

Some reformers seem, however, more 
anxious to inject the principle of social- 
ism into the Government than to accom: 
plish any practical good. Every defect 
in existing conditions is made an excuse 
to advance the cause of socialism. 
Socialism is conceived to be the one 
remedy for all evils, social, business or 
political. 

It is not necessary to create a ponder- 
ous, sluggish National postal bank sys- 
tem and impair the utility of our money 
in order to secure depositors. 

The State Bank Commissioner states, 
on page I1t of his last biennial report, 
that the loss to depositors during the 
two years covered by the report would 
probably be less than Io per cent. 
of the total liabilities of the failed state 
and private banks in Kansas, The total 
liabilities of the state and private banks 
that failed during that period that the 
report covers is about $600,000. Con- 
sequently, the total loss to depositors of 
the state and private banks for the two 
years covered by the report, would be 
about 10 per cent. of $600,000, or $60,- 
000, which would be an average of $30,- 
oooa year. The average total deposits 
of the state and private banks of Kansas 
for the same period, as shown by the 
same report, was about $13,000,000, 
One fourth of 1 p. c. of $13,000,000 is 
$32,000, or about $2,000 more than the 
average annual loss. Consequently, an 
annual tax of one-fourth of 1 per cent. 
of the deposits would have paid the 
losses for the time covered by the re- 
port. 

Our banking law is now much better 


BANKS, 653 
than then; our banks are also in much 
better condition, and, therefore, failures 
less liable to occur. By allowing the 
Bank Commissioner two more clerks, the 
supervision of banks could be made so 
thorough as to make the losses compar- 
atively insignificant. Consequently,as— 
suming state as stable as private banks, 
depositors of Kansas state banks can be 
made secure by creating a state fund 
out of the proceeds of taxing banks less— 
perhaps much less—than one-fourth of 
I per cent. on deposits, the fund to be 
used to reimburse depositors of failed 
banks after the assets are exhausted. Or 
the stockholders of the banks could be 
required to deposit with the Bank Com- 
missioner collateral in the shape of bonds 
or real estate first mortgages sufficient 
to secure depositors in event of failure-~ 
As many bankers are capitalists, this, 
perhaps, could easily be done in some 
cases. 

A law combining the two methods 
would perhaps be the most satisfactory. 
In time,as the banks adjusted themselves 
to the new condition, the risk would be 
so slight that a law empowering the 
State to pay off all depositors at once im 
event of failure and take the security 
and assets sufficient to reimburse itself, 
would be a natural business evolution. 

Some think to secure bank depositors 
would enable banks badly managed to 
receive as many deposits as those that 
are properly managed. The history of 
banking in Kansas seems to indicate 
such is the case at the present time. 
When a bank fails it is generally found 
to have as many deposits as its properly 
managed competitor in the same town, 
Men usually go into the banking business. 
by reason of having money enough, and 
not always by reason of having honesty 
and talent enough. 

Talent in receiving deposits does not 





654 THE BANKING 


necessitate or signify either talent or 
honesty in handling deposits, Hence it 
is that dishonesty and incompetence is 
not apparent until the crash comes, and 
then the discovery is of little value. 
Good banks footing the bills of bad 
ones is also urged as an objection. 
Rigid supervision of all banks, and ad- 
ditional restrictions on new banks would 
cut these obstacles down toa minimum. 
It must also be remembered the de- 
mand is such that it is an absolute 
mecessity that something be done for our 
protection and preservation. We may 
at first thought seriously object to good 
banks footing the bills of failed ones, be 
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they ever so small. But we must take 
our choice between this and constantly 
facing dangers that confront us, and 
eventually succumbing to government 
banks by reason of our failure so to do. 

We do not want a run every panic 
that comes along, nor do we yearn for 
government banks for our good or for 
the good of the State. 

The establishment of Government 
banks on conservative lines will not stop 
agitation, nor will it stop advance along 
hat line unless something is done to 
cut off the demand. 

The remedy is simple; secure depos- 
itors, and the work is done. 


CURRENCY SHIPMENTS BY REGISTERED MAIL. 


A paper read by F. H. Stark, Cashier of Parke Bank, Rockville, Ind. at the annual convention of the Indiana 
Bankers’ Association held at Indianapolis, October 21, 1897. 


As just announced, I have been asked 
by our Programme Committee to give 
you a few words on a topic that just at 
this time is attracting the attention of a 
large portion of our fraternity. To 
those who have large amountsof currency 
to move, the shipping of currency by 
registered mail is no small question, and 
to those of us who ship in smaller 
amounts, I believe it worthy of atten- 
tion. 

Though I am informed that some of 
our Indiana bankers are already using 
this method, I presume there are some 
of you here who are no better informed 
than I was when the matter was lately 
called to my attention,and for the benefit 
of such I will try to explain briefly just 
what is meant by shipping currency by 


wegistered mail. A number of large 


and responsible insurance companies are 
now issuing policies to cover the risk in- 


curred insuchshipments. Most of those 
companies are old and well established 
Marine insurance companies, and the 


insurance issued on registered mail ship- 
ments is very similar in form to regular 
marine insurance. 

The banker desiring to follow this 
plan has but to select a company and 
make application for an upen policy. 
This the insurance company will issue 
and send to the banker in almost any 
amount. Accompanying the policy is a 
schedule of charges covering the rates 
on shipments to all points, also necessary 
blanks used to advise the insurance 
company of all shipments. The banker 
is now ready to ship currency from, or 
to, hisbank, Currency is packaged and 
sealed exactly as in express shipments, 
except that the character nor amount of 
the inclosure is not marked upon the face 
of the package. This package is counted, 
sealed and deposited in the postoffice, 
for registry, in the presence of, and by 
two officers or employees of the bank, 
some companies requiring a notarial 
certificate. Simultaneously, with the 
registering of the package a notice is 
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mailed in the open mail, to the insurance 
company, signed by the two witnesses 
Stating that a given amount of money 
has been shipped by their bank toa cer- 
tain other bank, which notice binds the 
insurance company to protect and re- 
imburse the shipping bank in case of 
loss or destruction of the money in tran- 
sit. Upon receipt of the advice the in- 
surance company will charge the bank 
with the amount of premium due for the 
shipment. Settlement being made by 
the bank at the end of each month. Of 
course, different companies have slightly 
different forms, but this description 
covers the average procedure. 

Now, the first question naturally asked 
is ‘Why should we ship currency by 
registered mail in preference to express?” 
The main reason is the difference in cost. 
It is not necessary for me to call your 
attention to the recent increase in express 
rates. You all know full well that the 
banks can no longer enjoy the benefit of 
the government “contract rates” nor do 
we country bankers get the old 4oc. 
‘‘season contract” rate formerly given 
to our City correspondents by the express 
companies. 

I find it a little difficult to set forth 
concisely comparisons of cost between 
the two systems, because our express 
rates vary and because the denomina— 
tions of the bills demanded by the differ- 
ently situated banks affect the cost, 
Currency shipped by registered mail 
must pay full letter postage, so you see, 
a $1,000 bill would cost but two cents 
postage, while $1,000 in five—dollar bills 
would require about twenty cents post— 
age, a difference of eighteen cents on 
this one thousand. But, to give you a 
fair idea of the cost of registered mail 
shipments in comparison with express 
shipments, I will give you some figures 
that I believe to be correct. Assume 


BY REGISTERED MAIL. 


655 


shipments being made from New York 
and Chicago to Indianapolis in $5,000 
lots. I use New York and Chicago be- 
cause the express rate from New York 
to Indianapolis is $« per thousand, which 
is a low average for longer shipments, 
and the rate from Chicago to Indianap- 
olis is 50c. per thousand, which, I believe 
is about as low a rate as any of us get 
for any distance. 

The following schedule, gentlemen, is 
a little tedious, but I deem it necessary 
to properly explain the comparison of 
cost as touching the necessities of diff- 
erent banks. 

Cost of shipment, by each system, of 
$5,000, in $100 bills, $20 bills, $10 bills, 
$5 bills, is as foliows: $5,000 in $100 
bills from N.Y. by registered mail, would 
cost, including postage, registry and in- 
surance,about $1.90; by express, at $1 per 
thousand, would cost $5, a saving, if 
sent by registered mail of $3.10, or at 
the rate of 62c. per thousand. The 
same ($1oo bills) from Chicago would 
cost, by registered mail, $1.40; by ex- 
press at 5oc. rate, $2.50, a saving of $1.10 
or 88c. per thousand, Five thousand 
dollars in $20 bills, from New York by 
registered mail would cost $2.10; by 
express, $5, saving $2.90, or 58c. per 
thousand. The same ($20 bills) from 
Chicago by registered mail would cost 
$1.60; by express, $2.50, saving goc. or 
18 cents per thousand, Five thousand 
dollars in $to bills, from New York by 
registered mail would cost $2.30; by ex- 
press, $5, a saving of $2.70, at the rate 
of 54 cents per thousand. The same 
($10 bills) from Chicago by registered 
mail would cost $1.80; express, $2.50, 
saving 70 cents, or 14 cents per thous- 
and. Five thousand dollars in $5 bills 
from New York by registered mail would 
cost $2.70; by express $5, saving $2. 30, 
or 46 cents per thousand, The same ($5 
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bills) from Chicago by registered mail 
would cost $2.20; by express, $2.50, 
saving 30 cents, or 60 certs per thous- 
and, 

For those of us who would want a 
mixed shipment of five, ten and twen- 
ties—as do most country banks—and 
whose express rates from nearest sup- 
ply city is the minimum rate of 50 cents 
per thousand, I find that the registered 
mail cost on $3,000 is from $1.65 to$1.90 
as against express charges of $2.50, a 
saving of from 60 to 85 cents, being 
from Io to 17 cents per thousand. Which 
saving in instances where the place 
reached has a through lock-pouch regis- 
ter from shipping point,can be increased, 
as the insurance rate is from five to ten 
cents lower, per thousand. Such pouches 
now go from Indianapolis to Anderson, 
Columbus, Evansville, Lafayette and 
Terre Haute, and by proper attention 
and demand, their number could be 
largely increased, 

As postage rates are the same for one 
mile as entirely across the country, you 
will readily see that the longer the dis- 
tance shipped and the larger the denom- 
ination of the bills, the greater the sav- 
ing. Bankers shipping large amounts 
from New York to Indiana can save, as 
shown, from 45 to 65 cents per thousand. 
I will not touch upon shipments to the 
far West—to such points as Denver,San 
Franciscoand Seattle—where the express 
rates are very high, and where the sav- 
ing of registered mail shipments is very 
large and striking. The saving on our 
local shipments may not be so great as 
some have been led to expect, still the 
saving of from 6to 60 cents on each $1,- 
ooo shipped to, or from, the banks of 
Indiana would mean something for our 
dividend accounts. In making these 
estimates, I have actually weighed the 
currency to get the amount of postage 
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necessary on each denomination of cur- 
rency, and have taken rates used in act- 
ual business by the insurance compan-— 
ies. The express rates I have secured 
from the banks, being the rates now 
being paid by them. 

The next question arising is, ‘‘Are 
registered mail shipments under insur- 
ance as safe as byexpress?” Tobe able 
to answer this question on a better basis 
than my own judgment I wrote to quite 
a number of bankers, principally in 
New York and Chicago. I found a few 
banks who were not yet ready to adopt 
the system, though approving of it in 
general. And some who expressed a 
decided doubt as to its advisability; but 
I believe a majority heartily favored it, 
and not one had tried this system and 
returned to express shipments. Quitea 
number of banks spoke after several 
years’ experience,and highly commend-— 
ed the system. With notable excep- 
tions on each side, I was impressed with 
the fact that the banks in New York, 
who pay no transportation charges, were 
inclined to cling to express shipments, 
while nearly all of the western banks— 
who bear the burden of all transporta- 
tion charges—favor and employ the 
registered mail system, 

The companies engaged in this insur- 
ance are mostly marine insurance com- 
panies—largely foreign—with capital of 
millions of dollars each. These same 
companies will insure a cargo of mer- 
chandise or produce for shipment to 
Europe, subject to all the risks of a long 
ocean voyage, and banks readily accept 
as collateral a bill of lading on property 
so secured. Such being thecase, surely 
they are safe for a risk of a few hours 
for property in the custody of the U. S. 
government, 

Though the government is in no sense 
responsible for the money so mailed, we 
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all know the superior system and safe 
guards with which she surrounds her 
mails. And the respect and fear crimi- 
nals have for the power of the United 
States, and for the persistency with 
which a criminal is hunted down and 
made to sufter for his crime. 

Iam not here to abuse the express 
companies. In fact, it seems to me that 
some of the bankers who have had oc- 
casion to speak regarding this subject 
have handled them in a style that close- 
ly resembles some of our Populistic 
friends expressing themselves regarding 
‘them banks.” I, for one, doubt if the 
express companies have raised their cur- 
rency rates beyond what they have 
deemed necessary; but if their system is 
imperfect, and another is more nearly 
perfect and can offer us better terms, it 
is our right and privilege to avail our- 
selves thereof. Atleast fair competition 


between the express and insurance com- 
panies may relieve the former from the 


charge of monopolistic extortion, and 
possibly lower their rates some. 
Doubtless some of you have seen an 
article that appeared in the New York 
Evening ‘‘Post” of September 18, re- 
prints of which were sent to all banks— 
presumedly by the express companies— 
pretending to show the weakness of this 
insurance of currency shipments by reg- 
istered mail, The ear marks of express 
company inspiration, the failure to base 
statements on given facts and the weak- 
ness of the general argument make it un- 
worthy of serious attention, This article 
makes bold to assert that the insurance 
companies are very slow of settlement in 
case of loss. After careful investigation 
I feel safe from contradiction in saying 
that no currency shipped by registered 
mail under insurance has ever been lost. 
And, therefore, no loss has ever been to 
settle—hence the statement as to delay 
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Since this statement has been written 
knowledge of a loss under this system of 
shipment has been gained. Our emin- 
ent friend, W. T. Fenton, of the Nat'l. 
Bank of the Republic of Chicago—who- 
is with us—will be able to give us a full: 
statement regarding this, as his bank 
was the shipper of the missing package. 
This was a package of $15,000 shipped 
to Butte, Mont., and can only be traced 
to the transfer of the mails at Omaha. 
Mr, Fenton has been kind enough to- 
give me the details of the case and per- 
mission to make this reference. And I 
trust Mr. Fenton will himself tell us 
about this system. He advises me that 
the Chicago agent of the insurance com- 
pany has assured him of immediate set- 
tlement, and that the necessary ‘‘proof 
of loss” is now being prepared. This. 
case will be watched with interest, as in- 
dicative of the actual results of the sys- 
tem in cases of loss. The insurance 
companies must at once realize that if 
they expect to enjoy the patronage of the 
banks they must meet losses as promptly 
as do the express companies. 

Most of these insurance companies 
have a clause in their policies agreeing 
to pay a loss within thirty days after 
proof of loss is filed. As to responsibil- 
ity it is unquestionably true that the in- 
surance companies are as substantial and 
responsible as are the express compan- 
ies, and have as valuable a business rep- 
utation to maintain as have the express 
companies. Personally, I am inclined 
to the belief that, as a rule, both the ex- 
press and insurance companies will post- 
pone settlements as long as possible, to 
give themselves time to detect and guard 
against fraud, and that one is equally as 
safe as the other. 

Some obi-<tion has been raised to the 
“technicalities ~f the insurance.” Though 
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IT am no insurance lawyer, I fail to dis- 
cover these terrible ‘‘ technicalities,” 
The notice of shipment, witnessed by 
two employees of the bank, is simple 
and almost as free from ‘‘technicalities” 
as an express company’s receipt, that is 
printed all over, face, back and margins, 
with clauses releasing the express com- 
pany from this, that and the other. 

Without going further into the details, 
I desire to make this statement: I amin 
no way connected with, nor under obli- 
gations to any insurance company, as 
has been asserted of some bankers who 
have spoken on this subject. The bank 
of which I have the honor to be an offi- 
cer does not now hold a policy with any 
insurance company,nor never did. Opin- 
ions here expressed are only expressions 
of my own personal opinion, to be taken 
for what they are worth to each of you. 
But such as they are, I fail to see where- 
in there lies more risk to the banker in 
trusting the risk of shipment to one of 
the reliable insurance companies than to 
one of the express companies, beyond 
the one question as to the promptness 
of settlements of losses by the insurance 
companies. 

It may prove that with increased use 
of the mails for currency shipments will 
come increased hazard, and more atten- 
tion to the registered mails by the high- 
wayman and robber, If such should 
prove true, and the losses which the in- 
surance companies sustain exceed their 
profits, the result will be an increase in 
the insurance rates, and a consequent re- 
duction in the amount of mail ship- 
ments, But I believe that the United 
States government will be strong enough 
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to protect her mails, and so guard them 
from loss or robbery as to prevent many 
losses. Already, I am informed, the 
department is considering the equip- 
ment of postal cars with secure safes for 
valuable registered mail, and with an 
increase in this business I doubt not the 
Postoffice Department will take steps to 
amply protect its registered mails. 

Many of you no doubt noticed in the 
newspapers the shipment by registered 
mail of $700,000 in gold coin from San 
Francisco to New York, in $1,000 pack- 
ages, at a saving to the San Francisco 
bank of $1.90 per thousand, ora total of 
$1,330 on the full $700,000. As this 
shows, this system of shipping is rapidly 
coming into general and _ practical 
use. 

It is not my purpose in this paper to 
advertise nor recommend any insurance 
company, but, for the information of any 
of you who may desire to investigate 
this matter for yourselves I will give the 
names of all such companies as I was 
able to find were engaged in insuring 
such risks, though there may be others 
of which I have no knowledge: Bank- 
ers’ Mutual Casualty Company, Des 
Moines, Ia.; the Union Marine Insur- 
ance Co. of Liverpool, the agencies in 
New York and Chicago; the Marine In- 
surance of London, agencies in New 
York and Chicago; Atlantic Mutual In- 
surance Company of New York; Amer- 
ican and Foreign Marine Insurance Co., 
agency at New York, and, though I am 
informed not just at this time writing 
this insurance, the British and Foreign 
Marine Insurance Company, New York 
branch. 


Note: The facts concerning promptitude of insurance company in paying for the loss of 
currency in registered mail, above referred to, are briefly these: On September 28, 1597, Nat. Bk. 
of Republic, Chicago, shipped $15,000 currency by registered mail to correspondent in Butte, 


Mont. October 2, advised package not received. 


Final proofs of loss filed by bank, October 23. 


Loss paid by Union Marine Insurance Co. Oct. 25, 1897. 





LEGAL DECISIONS. 


BANKING LAW. 


T AIS department embraces all the newly decided cases of importance to bankers, bank counsel and bank d.- 
rectors. The experiences they disclose are likewise worthy thecareful attention and study of the merchant 


the depositor, and the bank student seeking advancement. Furtherinformation regarding any case pu blished 
h:rein, will be furnished on application. 


STOCK COLLATERAL NOTE. 


RIGHT TO HOLD SECURITIES FOR CLAIM ACQUIRED BY PURCHASE AFTER DELIVERY OF NOTE, 


Joseph Gillet, as ass’e, &c. v. The Bank of America, N. Y. Sup. ct. App. Div. October, 1897. 


By a demard note delivered to a bank the makers promised to pay a certain sum, with inter— 
est, and said note recited the deposit with said bank of certain property as collateral security ‘‘for 
the payment of this or any other liability or liabilities of the undersigned” (the makers) ‘‘to the 
said bank, due or to become due, or which may hereafter be contracted or existing.” Held, that 
said bank was entitled to hold such property as collateral security, not only for the original loan 
directiy made by it to the makers upon the delivery of the note, but also for another note, made by 
the same makers to another payee, and purchased by said bank on the day of its maturity after 
payment of said last-named note, and the transfer to secure it of any margin in the collateral held 


by said bank, had been refused by said makers. 


Motion for new trial by the defendant 
upon exceptions ordered to be heard in 
the first instance at the General Term. 


Charles E. Rushmore, for defendant; 
Theron G. Strong for plaintiff. 


Van Brunt, P. J. The firm of Dan 
Talmage’s Sons were depositors with 
the defendant, and on the 22d of Janu- 
ary, 1896, procured from the defendant 
a loan of $35,000 and executed a note 
therefor, which contained in addition to 
the contract of repayment, provisions 
relating to the application by the bank 
of certain collateral securities then de- 
posited by that firm with the bank. The 
firm had a considerableamount of paper 
outstanding, butthe bank had not for 
some time discounted any of it, and this 
was the only loan that the firm had at 
that time from the bank. 

On the 4th of March, 1896, a note for 
$5.000 held by the New York Life In- 
surance and Trust Company matured. 
It was payable at the Bank of America, 
and upon presentation was not paid,and 
after 3 o’clock was delivered by said 
company to its lawyer for collection. He 


also demanded payment of the note 
from the firm, but it was not paid. He 
then learned that the defendant bank 
held collateral securities of the firm for 
the loan made tothem, and he requested 
one of the firm to make over to the com- 
pany any margins in the collaterals in 
payment of said note, which was not 
done. The note on the same day was 
subsequently offered to the defendant 
bank, which bought the same, and a 
check for the amount was given, 

On the 6th of March, 1896, the firm of 
Dan Talmage’s Sons made an assignment 
for the benefit of creditors to the plain- 
tiff, Sometime thereafter the defendant 
bank realized sufficient money to cancel 
the original obligation of $35,000 but 
there still remained in its possession 
some bank stocks, the balance of the 
collaterals. The plaintiff as assignee 
that the payment of the 
loan of $35,000 released these securities, 
duly demanded the possession thereof 
on the 2d of December, 1896, which de- 
mand was refused until the further ob— 
ligation of $5,000 above referred to had 
been paid, upon the ground that the 


claiming 
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-contract contained in the $35,000 note, 
gave to the bank the right to apply the 
securities in its hands to the payment of 
the $5,000 note as well as of the original 
obligation of $35,000 

The plaintiff thereupon, in or about 
January 1897, commenced this action to 
recover the value of said collaterals. 
Upon the trial the court held that the 
plaintiff was entitled to recover, and di- 
rected a verdict in his favor, and or- 
dered the exceptions to be heard in the 
first instance at the Appellate Division, 
the judgment in the meantime to be 
suspended. 

The sole question which is presented 
upon this appeal is whether by the terms 
of the stock collateral note, the defend- 
ant had a right to hold the securities 
for the payment of the $5,000 note 
which it had bought under the circum- 
stances above mentioned from the New 
York Life Insurance and Trust Co. 

The note, so far as it is necessary to 
consider the same, in reference to the 


question at bar, is as follows: 


“$3s,c0o. 
“NEW YORK, January 22, 1806. 

“On demand, the undersigned, for value received, 
promise to pay to the Bank of America or order, at its 
banking house in the City of New York, in funds cur- 
rent at the New York Clearing House, thirty five 
thousand dollars, with interest at the rate of 6 per ct. 
per annum; having deposited with the said bank as 
collateral security for the payment of this or any other 
liability or liabilities of the undersigned to the said 
bank, due or to become due, or which mav hereafter 
be contracted or existing, the following property viz.: 
Memorandum of Rice, as per statement attached. 

“The undersigned hereby agrees to deposit with the 
said bank such additional! collateral security as the 
said bank may from time totime demand; and also 
hereby gives to the said bank a lien for the amount ot 
all tne liabilities aforesaid upon all the property or se- 
curities at any time given untoor left in the possession 
of the said bank by the undersigned; and also upon 
anv balance of the deposit account of the undersigned 
with the said bank.” 


This language clearly authorized the 
bank to hold the collateral securities for 
the payment of any liability of the maker 
of the note to the bank, due or to be- 
come due, or which might thereafter be 
contracted or existing, and gave the 
bank a lien for the amount of all such 
liabilities upon all the property or se- 
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curities given or left in the possession of 
the bank by the maker of the note, and 
also upon any balance of his deposit”ac- 
count with the bank. 
There is nothing in the note which 
limits the rights of the bank to trans- 
actions occurring directly between the 
maker of the note and the bank. It 
covers liabilities due or to become due; 
not only those which might 
after be contracted between 
and the bank, but those which might 
thereafter exist—making an evident dis- 
tinction between those which might 
be contracted directly between the par- 


there 
the maker 


ties and those which might arise in some 
other way, such as by the purchase of 
business paper. If it had been intended 
to limit the rights of the bank to trans 
actions which took place directly be- 
tween the parties,there would have been 
no necessity of and no propriety in mak- 
ing use of the words ‘‘contracted or ex- 
isting.”” The language of the note would 
have been limited to the word ‘‘contract- 
ed,” and by the use of the word ‘'‘exist- 
ing’ it was the evident intention of the 
parties to extend the terms of the note 
to cover liabilities other than those 
which had been contracted immediately 
between the parties. Therefore, until 
the payment of the stock note, either by 
the application of collaterals or other- 
wise, if in any manner the makers of the 
note became indebted to the bank, such 
indebtedness was covered by the terms 
the stock No 


whatever could be given to the language 


of note. significance 
‘‘due or to become due, or which may 
hereafter be contracted or existing,’ if 
the interpretation placed upon it by the 
trial court should obtain. 

The exceptions should be sustained 
and a new trial ordered, with costs to 


the defendant to abide the event. 


All concur. 
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ASSIGNMENT OF BANK DEPOSIT. 


BANK DEPOSIT MAY BE ASSIGNED BY PAROL—TELEGRAM SENT BANK DIREC !ING TRANS 
FER OF DEPOSIT CONSTRUED AS A NOTICE OF ASSIGNMENT—PAROL AS- 
SIGNMENT TAKES PRECEDENCE OF SUBSEQUENT GARNISH: 

MENT OF DEPOSIT BY CREDITOR OF DEPOSITOR, 


Oppenheimer v. First Nat. Bank of Butte, supreme court of Montana, October 11, 1897. 


F. debtor, owed H. creditor, a sum of money. F & H were both located at Philipsburg, 
Montana, and F had a deposit in a bank at Butte, Montana. F agreed to transfer this deposit to H, 
as a payment on account of the indebtedness; debit and credit entries were thereupon made on 
their respective books, and F sent a telegram to the Butte bank, which was received same day, 
directing bank to charge his, and credit H's account, with the amount of the deposit. Bank 
omitted to do this because of an ambiguity in the telegram as received,and two days later,another 
creditor of F, garnished the deposit. 

Held: There was an assignment of the deposit by F to H before the garnishment. 

A bank deposit may be assigned by parol, and without the bank's consent. In this case, 
the acts of the parties constituted a parol assignment of the deposit; and the telegram sent was not 
in the nature of an unaccepted check which, of itself, would be inoperative as an assignment, but 


constituted a notice to the Butte bank of the assignment. 


Action by J E. Oppenheimer against 
the First National Bank of Butte, Mont. 
Judgment for plaintiff. Reversed. 

Freyschlag, Huffman & Co, a mer- 
cantile corporation doing business at 
Philipsburg, was on the verge 
of insolvency and at the time indebted 


Mont. 


inalarge amountto the banking co- 
partnership of Hyde, Freyschlag & Co. 
of the same town. 

On September 27, 1893 a member of 
the bank called upon the vice president 
full 
charge of its business,) and asked for 


of the corporation (who was in 


payment of the indebtedness. The 
vice president replied that the only 
money the corporation had was the sum 
of $2 280.67 on deposit in 
Natl. Bank of Butte, Mont, 
At the request of the member of the 
banking firm he consented to transfer 
said sum as a payment on the account, 
Entries were made on 


the First 


the respective 
books of the banking firm and corpora- 
tion showing this transaction, and im- 
mediately prior to the making of such 
entries the vice president of the corpor- 
ation signed and sent a cipher telegram 
to the Butte bank, which was received 


on the day it was sent, Sept. 27. 
telegram was as follows: 


The 


Philipsburg, Sept. 27, 1893. 
Charge our account twenty two eighty sixty : 
: seven and credit account of Hyde, Freyscniag and 
: Company. Remittances by mail 
: Freyschiag, Huffman & Co. 


The officers of the Butte bank were in 
doubt from one ambiguous word in the 
telegram, whether it directed the trans- 
fer of $2,280.67 or $2,980.67. At the 
time, the corporation had to its credit 
in the Butte bank $1.900 only, but with- 
in a short period, remittances having 
been forwarded by it, its credit was 
$2.280 67 within a few cents. Being in 
doubt as to the amount s; ecified in the 
dispatch and unwilling to allow the cor- 
poration an overdraft, and through what 
happened subsequently, the Butte bank 
never made the entries of transfer on its 
books. 

On S:prember 29th Natl. 
notice 
E Oppen- 
heimer, plaintif® herein, against the cor- 
poration, his debtor, as defendant. In 
the early part of October, after the ser- 


vice of the notic: of garnishment, the 


the First 
Bank of Butte was served witha 
of garnishment in suit of J. 
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ambiguity in the telegram as to the 
amount of money specified was explain- 
ed to the Butte bank by the Philipsburg 
firm. Jn answer to the garnishment, 
the Butte bank stated that it had no 
funds to the credit of the corporation. 

This action was by Oppenheimer 
against the Butte bank to compel it to 
pay plaintiff the amount of his claim 
against the corporation. The case was 
tried to the court without a jury, who 
rendered a decision in favor of plaintiff, 
which is now reversed on appeal. 

Buck, J, There is no dispute in the 
evidence as tothe facts. The appellant, 
Butte bank, maintains that there was no 
attempt to assign the bank account 
through the instrumentality of the tele- 
gram; that it was only a notice of what 
was done, and that the agreement, and 
what was done at the time of sending 
the telegram, or immediately subsequent 
thereto, constituted an equitableassign 
ment by the mercantile corporation of 
the moneys to its credit in the Butte 
bank. 

The respondent, Oppenheimer, on the 
other hand, contends that if there was 
any assignment, it must depend on the 
telegram alone and that, the same being 
in the nature of a check or bill of ex- 
change and never having been accepted 
by the Butte bank, it in no wise assign— 
ed or passed title to the funds on deposit 
there. 

We are of opinion that: there was an 
assignment and that the telegram was 
simply a notice to the Butte bank of 
such assignment. The managing officer 
of the corporation agreed to transfer to 
the copartnership the money it had on 
deposit in the Butte bank, and the en- 
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tries on the books of the two showed that 
this agreement was carried out inso far 
as it could be executed at the time. The 
copartnership credited the corporation 
with the sum deposited in the First Na- 
tional Bank of Butte and the corporation 
charged the former on its books with 
that sum. 

It was not essential to the assignment 
that it should have been in writing. See 
Risley v. Bank, 83 N. Y. 318. 

Nor was it necessary that the Butte 
bank should have consented to the as- 
signment in order to render it valid as 
between the assignor and assignee. See 
Bank v. Barnes, 18 Mont. 335; also State 
v. Conrow, 19 Mont, 104. 

Of course, if the assignment depended 
on the telegram alone it would have 
been inoperative because, as respondent 
correctly claims,so long as its directions 
were not obeyed by the Butte bank, it 
Was only in the nature of an unaccepted 
check or billofexchange. But the man- 
ifest intention of the parties to this 
transaction was to turn over and assign 
all the moneys the mercantile corpora- 
tion had then to its credit (and would 
have through immediate remittances) in 
the Butte bank, and this intention could 
hardly have been made more manifest 
than it was by the acts of the parties in 
making the entries on their books. In 
support of our conclusion we cite Risley 
v. Bank, supra, Coates v, Bank, 91 N.Y. 
20, and Bank v. Yardley, 165 U. S, 634. 
notice of 
garnishment, he acquired no better title 
than his debtor possessed to the bank 
account at the date of said service. Re- 
versed and remanded. 

Pemberton, C, J. and Hunt, J. concur. 


When plaintiff served his 





LEGAL DECISIONS. 


LIABILITY OF WITNESS TO FORGED 


SIGNATURE. 


FORGED ASSIGNMENT OF STOCK CERTIFICATE-—LOAN BY BANK IN RELIANCE UPON SIGNA- 
TURE OF WITNESS TO ASSIGNMENT—LIABILITY OF WITNESS TO BANK, 


Second National Bank of the City of New York v. Curtiss, N. Y. Ct. of Appeals, October 5, 1897. 


One who signs his name as a witness to an assignment of a certificate of stock, to which the 
assignor’s name has been forged, will be held liable to a bank which loans money to the purported 
assignee of such stock in reliance upon such signature as witnéss. 


(The court of appeals affirms the judgment inthis case upon the opinion of the appellate di- 


vision, which is published below). 


Appeal by defendants from a judg- 
ment in favor of the plaintiff entered 
upon the reporc of the referee. 

The action was brought to recover 
damages for false representations made 
by the defendant's testator by his sign- 
ing asa witness an assignment to the 
plaintiff of stock in a street railroad 
company. The transaction complained 
of occurred April 27, 1887. The plain- 
tiff was a national bank doing business 
in New York city. The Forty-Second 
St. and Grand Street Railroad Co. wasa 
corporation operating a street railroad 
in the city. It had been in existence 
since 1863, and its stock was selling at 
210. It was well known to the plaintiff 
with whom it kept a bank account. The 
defendant's testator was president of the 
railroad company, and one Allen was its 
treasurer and transfer agent. The cer- 
tificate of stock which purported to have 
been assigned bore date May 1, 1872. At 
that time one Green was president of 
the railroad company, and the defend- 
ant’s testator was its treasurer, and Al- 
len was its transfer agent. From 1868 
until 1887, Allen kept the stock transfer 
book, stock ledger, dividend book and 
stock certificate book; and these books, 
with the seal of the company were kept 
in his desk. While Green was president 
of the company, in expectation of going 
abroad temporarily, he signed a number 
of blank certificates of stock to be used 


while he was away when transfers of 
stocks were necessary to be made, and 
left them in the possession of Allen who 
still had some of them in 1887. 

May 1, 1872, one Westfall of Illinois 
became the owner of 50 shares of the 
stock of the railroad company and a cer- 
tificate therefor was issued to him at 
that time which he continued to hold on 
the 27th day of April, 1887, and long 
thereafter, and which he assigned to no 
one, Allen knew the contents of such 
certificate from having issued it himself 
and having the books relating to the 
stock certificates in his possession, 
Shortly before April 27th, 1887, Allen 
desiring to procure a loan from the plain- 


- tiff, took one of the blank certificates 


which had been signed by Green as 
president and filled it out to correspond 
with Westfall’s real certificate for 50 
shares, including the number and date. 
He put the company’s seal upon it, and 
wrote his own signature to it as transfer 
agent, and also wrote the name of de- 
fendant’s testator thereto as treasurer, 
The certificate was then a duplicate of 
the real certificate except that the name 
of defendant’s testator was written by 
Allen instead of by the testator himself. 
Allen then wrote Westfall’s name as a 
signature to the blank assignment print- 
ed on the back of the certificate. He 
applied to the plaintiff for a loan of $7,- 
500 on his note to be secured by this 50 
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shares of stock. He did not have the 
certificate with him when he made the 
application, and he was then told by the 
plaintiff's cashier that he must have the 
assignment on the back of the certificate 
witnessed by some person whose signa- 
ture was known to the plaintiff. Allen 
procured one Murray and the defend- 
ant’s testator to sign the assignment as 
witnesses to the same, saying that he 
was going to use the stock for the pur- 
pose of a loan. The two witnesses 
signed at the same time. Allen then 
took the certificate to the plaintiff, the 
cashier looked at the signature of the 
defendant’s testator, recognized the 
handwriting, which he was well ac- 
quainted with, and said that would do; 
and he made the loan to Allen relying 
on the signature of defendant’s testator 
as such witness. He knew nothing of 
Westfall or hissignature. The note was 
the ordinary stock note payable on de- 
mand. Green formerly president, died 
in 1887, and defendant’s testator in 1888. 
Many irregularities on the part of Allen 
in respect to the certificate of stock of 
the company came to light in 1889, and 
he was indicted, convicted and sent to 
state’s prison. Nothing was paid upon 
this note. The plaintiff demanded a 
transfer of the 50 shares of stuck upon 
the company’s books but it was refused, 
the real nature of the transaction having 
become known; and subsequently this 
action was begun. The signature of 
Westfall to the assignment made by AIl- 
Zen was not an imitation of Westfall’s 
handwriting. The defendant’s testator 
was more or less acquainted with West- 
fall’s handwriting. The complaint al- 
leged that the attestation of defendant’s 
testator to the signature of Westfall to 
the assignment on the back of the certi- 
ficate was wrongful and fraudulent, and 
was made by the defendant’s testator 
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with the intent or knowledge that it 
should or would be relied or acted upon 
by the holder or assignee of the certi- 
ficate, and the referee in his decision 
found that the defendant’s testator did 
State and represent to the plaintiff 
that Westfall had executed the as— 
signment in the presence of the de- 
fendant’s testator; that this representa 
tion and statement was false; and was 
known by him at the time to be false; 
and was made by him fraudulently and 
with the intent to deceive the plaintiff; 
that the plaintiff relied upon the state- 
ment and representation in making the 
loan, and it would not have been made 
if plaintiff had not believed the state- 
mentand representation to be true; and 
that the plaintiff had suffered damage 
thereby in the amonnt of the loan and 
interest. He directed judgment for the 
plaintiff accordingly. 


Wituiams, J.—The action was based 
upon the allegation of fraud and the de- 
cision was that there was fraud. The 
only representation made by the defend- 
ant’s testator was by means of the act of 
subscribing his name as a witness to the 
assignment of the stock. That act was 
a statement and representation by the 
testator, in effect, that the signature to 
the assignment was made by Westfall 
in the testator’s presence, or was ac-— 
knowledged by Westfall in testator’s 
presence to be his (Westfall’s) sig- 
nature, and that the testator thereupon 
at Westfall’s request wrote his name as 
witness thereto. Such was fairly the 


meaning of the act in law and as gener- 
ally understood in the business commun- 
ity (Greenleaf on Evidence, 14th Ed, 


569, 569a.) It does not seem to us that 
it could be fairly said that this act im- 
plied merely that the testator believed 
or was of the opinion that the signature 
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of Westfall was his genuine handwriting. 
Regarding this act as a statement and 
representation of the facts we have re- 
ferred to, there can be no doubt but that 
the conclusion of fraud so far as it was 
essential to support the judgment neces- 
sarily followed. The testator stated and 
represented as facts what he knew to be 
untrue. Westfall did not sign the as- 
signment in the presence of the testator 
nor did he acknowledge thesignature to 
be his; and the testator did not there- 
upon become the witness thereto, at the 
request of Westfall. The testator was 
informed and knew at the time he signed 
his name as a witness to the assignment 
that the stock was to be used by Allen 
to secure a loan of money, and he un- 
derstood therefore that his signature as 
a witness would be relied upon by the 
party making the loan as establishing 
the actual execution of the assignment. 
Nevertheless, instead of stating the facts 
truly as they occurred, which would have 
avoided any injury to the plaintiff, he 
wholly misrepresented the facts and 
thereby brought about the injury and 
damage complained of in this case. 
The only question is whether there 
was sufficient evidence of an intent to 
defraud, to support the finding of the 
referee and the judgment entered there- 
upon, It clearly appears that the de. 
fendant’s testator made the representa- 
tions as of his own knowledge for the 
purpose of inducing the loan, that is 
with knowledge that they were to be 
made use of to secure the loan; and that 
they would be relied upon by the person 
making the loan. The purpose of the 
testator in thus asserting his own per- 
sonai knowledge must have been to in- 
duce a belief of the facts represented, 
and the inference of fraud therefore nec- 
essarily resulted. This principle of law 
‘has been frequently asserted and is sup- 
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ported by abundant authority, An- 
drews, C, J., in Kountz v. Kennedy (147 
N. Y. 124) said: ‘‘It has been held that 
one who falsely asserts a material fact 
susceptible of accurate knowledge, to be 
true of his own knowledge, and thereby 
induces another to act upon the fact 
represented, to his prejudice, commitsa 
fraud which will sustain an action of de- 
ceit. This is not an exception to but an 
application of the principle that actual 
fraud must be shown to sustain such an 
action. 

We are of the opinion that fraud was 
properly found by the referee so far as 
necessary to enable the plaintiff to main- 
tain the action, 

It is said that no damage resulted 
from this act of the defendant’s testator 
because the plaintiff could have enforced 
against the railroad company its title to 
the stock; that Allen and the testator 
were the officials and agents for the 
railroad company, and acted within the 
scope of their authority as such in the 
assignment of the stock to the plaintiff. 
In Bank v. R. R. Co., (137 N. Y. 231) 
the act complained of was the issue of 
the stock itself, and that was clearly 
within the course of employment of 
the officers of the company. Here,how- 
ever, the act which caused the damage 
was not the original issue of the stock 
of the company but, was the illegal 
assignment of stock already issued and 
held by a stockholder, and this act was 
not within the scope of the employment 
of such officers, and was not done as 
such officers, and was not binding upon 
the company itself. The damage here 
resulted solely from the act of the tes- 
tator himself. The acts of Allen would 
not have produced the result, the pro- 
curing of the loan from the plaintiff, If 
the assignment had been really executed 


‘by Westfall, it would have carried good 
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title to the fifty shares of stock to the 
plaintiff irrespective of the question 
whether the certificate itself was the one 
actually issued by the railroad company 
ornot. If the wholecertificate had been 
merely a copy and not the original at 
all, still the fifty shares of stock being 
really owned by Westfall, his execution 
and delivery of the assignment on the 
back of it, would have operated to give 
plaintiff good title to the stock described 
therein, the same as though the assign- 
ment had been written upon the back of 
the original certificate. The language 
of the assignment in effect was: ‘‘For 
value received I hereby sell, assign, and 
transfer to plaintiff the shares of the 
within mentioned stock, and hereby 


authorize the plaintiff as attorney to 
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make the necessary transfer on the books 
of thecompany”. It was only necessary 
to refer to the body of the certificate it— 
self for the purpose of identifying the 
stock intended to be assigned, and this 
would be made to appear as well by a 
copy as by the original certificate, the 
copy reading precisely the same as the 
original. 

The damage therefore resulted solely 
from the invalidity of the assignment, 
and plaintiff was injured by relying upon 
the act, statement and representation, 
that to his personal knowledge, the as- 


signment was executed by Westfall him- 
self. 

We conclude that the decision of the 
referee was correct and that the judg- 
ment should be affirmed with costs. 

All concur, 





STOPPED CHECK PAID BY MISTAKE. 


CHECK PAID BY MISTAKE— TENDER OF CHECK BY BANK A PREREQUISITE TO SUIT TO RE- 
COVER THE MONEY PAID. 


Northampton Nat. Bk. v. Smith, supreme court of Massachusetts, Oct. 20, 1897. 


Where a bank has paid money on a check by mistake, it must tender the check before bringing 
Suit to recover the money paid. 


Action by the Northampton National 
Bank against Charles J. Smith to recov- 
er money paid by mistake. From a 
judgment for defendant, plaintiff ap- 
peals. Affirmed. 

ALLEN, J. This action is brought to 
recover money paid by mistake by the 
plaintiff to the defendant upon a check 
which the plaintiff had been instructed 
by the drawer not to pay, The state. 
ment of facts is imperfect, but it is said 
in the plaintiff's brief that the check was 
drawn upon the plaintiff by one Robert 
in favor of the defendant and given by 
him to the defendant. There is no sug- 
gestion that it was so given as a gratu- 
ity, or merely for the defendant’s accom- 
modation, and we assume that it was 


not so given. Payment had been once 
demanded and refused, but on a second 
presentation of the check, several weeks 
later, it was paid through inadvertence, 
This plaintiff demanded a return of the 
money without tendering the check to 
the defendant, and there was no such 
tender until the day of the trial. 

The only question which has been 
presented to us is whether it was neces- 
sary to tender the check before bringing 
this action; and we think it was, It has 
often been held that when one wishes to 
rescind a contract and recover what he 
has paid under it, he must first restore 
whatever of value he has received. The 
reasons for this rule are fully applicable 
to the present case. The check, if un- 
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paid, belonged to the defendant, and 
would be useful and valuable to him, to 
be used in connection with his own tes- 
timony in establishing a claim against 
Robert. It has been held that anything 
absolutely worthless, like a counterfeit 
bill, need not be returned. But the 
check in the present case was not of 
that character. If, upon its presentation, 
payment had been refused, the plaintiff 
would have had no right to retain pos- 
session of it, and such retention against 
defendant’s will would have been a con- 
version; and if, after a payment had 
been made through inadvertence or 
mistake, the plaintiff sought to enforce 
a return of the money, it was its duty 
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first to tender the check to the defend- 
ant. Itwould be of use to him and he 
was entitled to have it before returning 
the money. 

The case of Evans v. Gale, 21 N,. H. 
240 is much in point, and the doctrine 
of this decision was affirmed in Cook v, 
Gilman, 34 N, H. 556. The same doc- 
trine is implied in Coolidge v. Brigham, 
1 Metc. (Mass.) 547, 550; Merch. Nat. 
Bank v, Nat. Eagle Bank, 1o1 Mass, 281, 
285; Estabrook v. Swett, 116 Mass. 303; 
Bassett v. Brown, 105 Mass. 551, 558. 
See, also, Otisfield v. Mayberry, 63 Me. 
197; Park v. McDaniel, 37 Vt. 564. 


Judgment for defendant, 


A CONDITIONAL CREDIT OF A CHECK BY THE DRAWEE BANK, TO 
THE ACCOUNT OF A DEPOSITOR, DOES NOT CONSTITUTE 
PAYMENT OF THE CHECK, 


John Hayes, treasurer of Jay County, 
received in payment of taxes from Sher- 
man Cox, on November 23,1894,a check 
of Neal, Bros. & Co. of Portland, Ind. 
payable to Sherman Cox or bearer, on 
the People’s Bank, Portland, Ind, dated 


Nov. 19, 1894, for $76.50. Hayes kept 
an account in the People’s Bank, and on 
same day, on presenting said check,was 
informed that Neal Bros. had no funds 
on denosit. Hayes thereupon requested 
the cashier to take the check and crecit 
his account therewith, and the next day 
he would call at the bank and take up 
the check, This was done, and on the 
following day, Hayes paid the bank 
$76.50 cash and took upthecheck. The 
same day, he offered the check to, Cox 
and demanded $76.50 cash. Cox re- 
fused. After Hayes’s term of office ex- 
pired he brought this action against Cox 


for the amount of the tax, and intereste 
The defense was payment. 

Held: No agreement was shown that 
the check should operate as payment of 
the tax. The burden was on Cox to 
overcome the presumption that the 
delivery and acceptance of the check 
constituted merely a conditional pay- 
ment. The bank gave credit, not by 
way of honoring the check, but condi- 
tionally, by way of indulgence to the 
depositor, The check was not at any 
time honored by the bank. It was al- 
lowable and proper for Hayes to treat 
the check as a mere nullity, and to 
bring his action upon the original in- 
debtedness, in the form of a common 
count for money paid by Hayes for 
Cox at his special instance and re— 
quest. 

Judgment for Hayes. 
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LIABILITY OF NATIONAL BANK DIRECTORS. 


The board of directors of a national bank will not be held liable for omittin 
general ledgers and other books of the bank, although such examination woul 


to examine the discount ane 
have disclosed dishonest and 


reckless management by the cashier and saved large sums to the bank, if not entirely prevented its failure, 
where no circumstances come to their attention sufficient to arouse suspicion of wrongdoing and put them upon 
inquiry. The law does not require such examination unless the directors become acquainted with some fact 
calculated to arouse suspicion. 


Warner v. Penoyer, U. S. Circuit Court, N. D. of New York. August 18, 1897. 


This was a suit in equity by John W. 
Warner, receiver of the First National 
Bank of Watkins, N. Y, against William 
J. Penoyer and others, directors of that 
bank, for losses alleged te have been 
caused by the negligence of the direct- 
ors. In view of the rule laid down by 
the Supreme Court of the United States 
in Briggs v. Spaulding, 141 U.S. 132, 
District Judge Coxe exonerates the di- 
rectors and dismisses the bill, saying: 
‘I cannot resist the conclusion that the 
conduct which the supreme court ex- 
cused approached much nearer the verge 
of culpable negligence than that of the 
defendants in the case at bar.” 

The situation disclosed by the evi- 
dence wasthis: A village bank managed 
exclusively by its cashier, who is be- 
lieved to be honest, but whose dishon- 
esty and incompetency result in wreck- 
ing the bank. A set of books, for the 
most part correctly kept, which, if 
examined would have disclosed the 
reckless financiering of the cashier. This 
examination, depending on the time it 
was made,would probably have saved the 
bank from failure or greatly reduced its 
losses. A board of directors composed 
of men (mostly farmers) knowing little 
of banking, but honest and respected, 
who intrust the administration of the 
bank to the cashier relying upon his 
representations and never examining the 
books except as statements, purporting 
to be taken from them, are submitted to 
the board from time to time. 

The question of liability, says the 


court, can be narrowed to the single 
inquiry, should the directors have ex. 
amined the discount ledger and general 
ledger? Are they liable for not going 
this? 

The court declares that although a 
somewhat extended experience in the 
trial of indictments under Section 5209 
R. S, has led to the conclusion that in 
fully half these cases an examination of 
the books of the bank by the directors, 
or an examiner, would prevent failure, 
or at least save large sums, and further- 
more, the knowledge that such an ex- 
amination is liable at any time to be 
made, would have a salutary effect in 
restraining dishonest officers from enter- 
ing upon a career of crime, yet the rule 
established in Briggs v. Spaulding, the 
law of which governs the present con- 
troversy, does not require such an ex- 
amination unless the directors become 
acquainted with some fact calculated to 
arouse suspicion, 

The court then inquires, how can it, 
in justice, hold the directors of the First 
National of Watkins when their only 
act of negligence is failure to do that 
which, on the highest authority in the 
land, they were not required to do? The 
court says it is in accord with the de- 
cision in Gibbons v. Anderson, 80 Fed. 
355, Wherein two semi-annual dividends 
were passed and the directors of the 
bank received a letter from the comp- 
troller making disclosures and giving 
warning. In that case, there existed 
the necessary suspicious circumstances 
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to put the directors oninquiry, Alsoin 
Robinson v, Hall,63 Fed. 222, the frauds 
and irregularities which resulted in the 
ruin of the bank were of such a charac- 
ter that they must have been known to 
the directors. But in the case of the 
First National Bank of Watkins, there 
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was nothing to arouse suspicion, but 


everything appeared in the most flour- 
ishing and prosperous condition down 
to the very moment of failure. 

Under the law of Briggs v. Spaulding 
the court holds the liability of the di- 
rectors of the First National Bank of 
Watkins not established. 


BANKER’S RIGHT OF SET-OFF AGAINST DEPOSITOR IN CALIFORNIA, 


California banks, which hold notes executed by their depositors, have no right to apply deposits of the makers 
towards payment of such notes at maturity, in any case where the notes are secured by mortgage. 


McKean v. German-American Savings Bank, supreme court of California, September a2, 1897. 


When the note of a depositor held by 
a bank, reaches maturity, the settled 
rule of law allows the bank to charge it 
up against the depositor’s account, or in 
other words, apply his deposit towards 
its payment. But while in California, 
as elsewhere, this rule prevails, by force 
of statutory provision in the state 
named, it is limited in its application so 
that, whenever the note is secured by 
mortgage, no such right of set-off or 
application in behalf of the bank exists. 

The supreme Court of California in 
an extended opinion in the case above 
named, have decided to this effect, of 
which we give a synopsis. 

The pertinent statutory provision is 
section 726, Cal. Code Civ. Proc. which 
declares that “there shall be but one 
action for the recovery of any debt, or 
the enforcement of any right secured by 
mortgage upon real or personal prop- 
erty, which action must be in accord- 
ance with the provisions of this chap- 
ter.” 

A depositor in the German-American 
Savings Bank being indebted to the 
bank upon certain matured promissory 
notes, secured by mortgage, and having 
on deposit a balance of $400, the bank 
applied this amount in reduction of the 
depositor’s indebtedness upon the mort- 
gage notes, Thereafter the depositor 


assigned his rights in the deposit to 
plaintiff, McKean, who sued the bank 
therefor, contending the bank had no 
right to set off the deposit. 

By repeated decisions in California 
under the section quoted, where there is 
a note and mortgage, there can be but 
one action, and that to foreclose the 
mortgage; an independent action can— 
not be maintained on the note alone, 
without foreclosing the mortgage. The 
theory is that the proceeds of sale 
of the mortgaged premises constitute a 
primary fund out of which the mortgage 
debt must be paid, and whatever the 
form of the debt, the mortgagor can be 
legally compelled to pay no part of it, 
until decree is entered for the sale of 
the premises mortgaged, and the liabil- 
ity which then accrues to him isa liabil- 
ity to pay only a deficiency which shall 
appear on the sheriff’s return. 

As under these decisions if compelled 
to resort to the courts, the bank could 
not recover against the mortgagor in an 
independent action on the note, but 
would have to foreclose the mortgage 
and look to that security primarily, can 
the bank, where it does not resort to an 
action, gain the end of obtaining pay— 
ment of the note, by application of the 
mortgagor’s deposit, without primarily 
realizing on the mortgage securitv? 
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The bank claimed the right of set-off 
of the amount due on the mortgage 
notes against the assigned claim for the 
deposit under section 438, Code Civ. 
Proc, contending that, under this sec- 
tion, in an action on a contract, the de- 
fendant may set up any cause of action 
arising upon contract. In other words, 
the bank contended there is no reason 
why a demand secured by a mortgage 
may not be set off against an unsecured 
demand for a deposit; and that the am- 
ount of the deposit should be credited 
on the mortgage note held by the bank, 
and the bank left to pursue its foreclos- 
ure suit on the other side of the court. 
The court says no case has been cited, 
and it has found none, where a note se- 
cured by mortgage was allowed asa set- 
off to an action at law where such a 
statute as that in California exists; and 
it disallows this contention. 

But the bank alleged that it applied 
the deposit towards the payment of the 
mortgage notes, before the assignment 
of the deposit to plaintiff, and claimed 
it had a right to do this, although the 
notes were secured by mortgage. The 
court says: 

“This presents a defense, perhaps,in a 
form not necessarily involving an action 
or a right of action, but rather as show- 
ing no indebtedness of defendant bank, 
to plaintiff. But does the right of a 
bank to apply a deposit to the matured 
indebtedness of the depositor to the bank 
apply in this state to the case where that 
indebtedness is secured by mortgage on 
realestate? * * * 

‘*As I read the decisions of this court, 
they mean that the mortgagee, whether 
a banking corporation or a private indi- 
vidual, must first look to the mortgaged 
premises as constituting the primary 
fund out of which the debt secured by 
the mortgage must be paid; that the 
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security must be first exhausted; if there 
be a deficiency it may be docketed, but 
this deficiency judgment does not be- 
come a lien on any other real property 
and execution will not issue upon it until 
after the sale under foreclosure. 

‘**The reason of the rule that gives to 
banks the right to appropriate a deposit 
to the payment of the depositor’s ma-— 
tured indebtedness does not apply where 
the bank has security for that indebted- 
ness. The depositor’s matured note, 
payable to the bank, is equivalent to a 
check drawn by him on the bank; and 
the right to charge up his note is 
practically only exercising the right 
to charge up his checks, for it is a 
presumption of law that it was his in- 
tent to have the note discharged from 
his deposit; and there is the reciprocal 
right of the depositor to have his depos- 
it applied to the payment of the note in 
the event of the bank’s insolvency. 

‘*‘But could there be a presumption of 
such intent when he had secured his 
note by mortgage? It seems to me the 
rule contended for would compel a de- 
positor who is a borrower to avoid 
keeping a credit account with a bank 
that held his note secured by mort- 
gage; and if he hept his account else- 
where it would be imperiled by a possi- 
ble transfer of the secured note to the 
bank where the creditors were, and, by 
this short cut, payment would be en- 
forced, wholly ignoring the mortgage, 
and, I think, enlarging the rule above 
stated to an unauthorized extent. 

“It would also seem but reasonable 
that, when the legislature declared that 
there should be but one action to enforce 
a debt secured by mortgage, it did not 
mean that payment could be enforced, 
against the consent of the mortgagor, 
by giving a bank the right to enforce 
payment under a general banker's lien 
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upon some other property, and that,too 
without any legal proceedings whatever. 
The lien given on the mortgaged prem- 
ises, I think, was intended to be in lieu 
and exclusive of all implied liens. I do 


not see, either, why a bank should be 
given a right to forcibly, and against 
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the consent of the depositor, appro- 
priate his money, when if it came into 
court to do so, the action would not lie; 
and we have seen it would not lie as 
counterclaim, set-off, or in whatever 
other form it may be presented,” 
Judgment against bank for deposit. 





THE LIABILITY OF A JOINT PAYEE AS INDORSER, BY REASON OF 
ASSIGNING HIS INTEREST TO HIS CO-PAYEE, 


A novel point of law decided by an Indiana Court. 


Bond v. Holloway, Appellate Ct. of Ind. Oct. 8, 1897. 


One Bell executed his negotiable pro- 
missory note for $650 to the order of Or- 
lando Saffell and Jason Holloway, jointly 
as payees. Before maturity, Holloway by 
assignment written on the back of the 
note, transferred his interest therein to 
Saffell, and later, before maturity, Saf- 
fell assigned his interest in the note to 
plaintiff, without recourse. At maturity, 
Bell the maker was insolvent, and this 
action was brought by the owner of the 
note against Holloway to charge him as 
indorser. The court’s decision is, in 
substance, as follows: 

The only question for decision is, is 
Holloway liable as indorser by reason of 
his assignment of his interest to his co- 
payee, Saffell? This exact question has 
never been decided in Indiana, and in 
fact we are unable to find any authority 
directly in point. The question, there- 
fore, must be decided on principle. ~ As 
the point for decision is a new one and 
of a general commercial interest, we 
have considered it with much care, 

The common law rule was that where 
two or more persons, not partners, were 
the payees in a promissory note, an in- 
dorsement by allof them was necessary 
to pass title, This rule, however, has 
been somewhat modified and it is now 
settled law in many jurisdictions that a 
part of a written contract may be as- 


signed, and such assignment vests in the 
assignee the assignor’s interest in the 
contract, in equity. But it has nowhere 
been held that such an assignment is an 
unqualified indorsement and that the as- 
signee is liable to the holder on his in- 
dorsement. Onthecontrary it has been 
held,and we think upon sound principle, 
that where one of two joint payees of a 
promissory note assigns to his co-payee 
all of his right, title and interest there- 
in, such co-payee and assignee cannot 
maintain an action against the assignor 
on his indorsement, Mr. Daniel bases 
the doctrine of such assignor not being 
chargeable as indorser upon the ground 
that such assignment only passes an 
equitable interest in the note. 

As such an assignment therefore only 
passes an equitable interest, and the as- 
signor not being liable to his original co- 
payee as an indorser, the interesting 
question presents itself, upon what prin- 
ciple can such assignor be liable as an 
indorser to a subsequent assignee of the 
instrument? It being everywhere held 
that such an assignment only passes 
an equitable interest we think it 
comes within the meaning of restricted 
indorsements under the mercantile law. 

In the case under consideration, Hol- 
loway’s indorsement was as follows: 
“December 26, 1890. On the above 
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date I assign over my interest on the 
within note to Orlando C. Saffell.” This 
we think must be held to be merely a 
transfer of Holloway’s interest in the 
note to his co-payee, Saffell, and his 
interest therein was the one-half of the 
note and his right of action against the 
maker alone. 

We think it clearly appears from the 
language used in the assignment that 
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Holloway merely intended to transfer 
his interest in the note to his co-payee. 
and that such an assignment was not an 
indorsement which charged him as an 
indorser of negotiable paper under the 
rules of commercial law, and that this 
fact being patent upon the face of the 
writing, all subsequent purchasers were 
chargeable with notice thereof. Judg- 
ment for defendant. 


SEED-GRAIN LIENS AS SECURITY FOR NATIONAL BANK LOANS 
IN SOUTH DAKOTA. 


National Banks in South Dakota may sell seed grain and acquire the statutory lien upon the growing grain the 
same as natural persons; but in an actionto enforce the lien care must be taken to allege the necessary facts. 


First Nat. Bank of Parker v. Peavy Elevator Co. Sup. ct. South Dakota, October 5, 1897. 


The First National Bank of Parker, 
S. D., brought action against the Peavy 
Elevator Co. of Minnesota, for conver- 
sion of certain wheat on which the bank 
claimed a seed lien. 

The bank alleged in substance: That 
it furnished one John Dickens the pur- 
chase price of seed grain to be sown and 
planted during the farming season of 
1895 upon described property in Mc- 
Cook Co. S. Dak. Dickens gave the 
bank his note for the purchase money, 
and a seed lien, which the bank filed for 
record February 21, 11 a.m., at the office 
of register of deeds, Cook county. (The 
bank furnished a copy of the account so 
filed.) The bank alleged that 450 
bushels of wheat was raised by Dickens 
on the described property in the season 
of 1895; that on or about October 1, 
1895, the Elevator Co. wrongfully ob- 
tained possession of the grain at Spencer, 
S. D. and converted the same toits own 
use. The bank demanded a redelivery 
of the grain and was refused, 

The Elevator Co. demurred to the 
bank’s complaint, and its demurrer was 
sustained. 

The court holds: The contention that 


plaintiff is forbidden by the national 
banking laws from furnishing seed grain 
and taking the statutory lien, and there- 
fore its alleged lien is void, cannot be 
sustained, Weare not aware of any 
law which prevents a national bank 
from selling grain of which it is the 
owner on credit, and availing itself of 
the security offered by the state statute. 
If, however, it be conceded that plaintiff 
was not authorized to sell seed upon the 
security of the lien, it does not follow 
that the lien is void, as the authority of 
the bank to do socan be questioned only 
by the federal government. If plaintiff 
complied with the state statute, it is en- 
titled to enforce its lien to the same 
extent as a natural person, 

The court, however, points out certain 
defects in the bank’s complaint, which 
warranted a sustaining of the demurrer 
in this particular case. The bank failed 
to allege when the grain was furnished, 
and that the notice of account was filed 
in the office of the register of deeds of 
the county where the person to whom it 
was furnished resides. It also failed to 
allege that the account was filed within 
30 days after the seed grain was fur- 
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nished, and that the grain alleged to 
have been converted, was produced from 
the seed furnished. These omissions 
were material and necessary to be al- 
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leged in stating a cause of action under 
the statute. Their absence is not cured 
by recitals in the notice of account. 
Hence, judgment sustaining demurrer. 


ATTACHMENT OF BANK DEPOSIT IN INDIANA AFTER DEPOSITOR’S 
ASSIGNMENT IN OHIO. 


Does Ohio assignment carry Indiana deposit? 


Union Sav. Bank & Trust Co. etal v. Indianapolis Lounge Co. (Indiana State Bank, Garnishee.) Appellate 
Court of Indiana, Oct. 8, 1897. 


The Commercial Bank of Cincinnati, 
Ohio, made and filed a general assign- 
ment, March 27, 1895, under the laws of 
Ohio; the assignee accepted the trust 
the same day, and gave bond the fol- 
lowing day. Afterwards on April 6, 
1895, the Union Savings Bank & Trust 
Co. was appointed a co trustee by the 
court. 

When the Commercial Bank of Cin- 
cinnati failed it had on deposit with the 
Indiana State Bank, in the adjoining 
state of Indiana, $329.40. The Indian- 
apolis Lounge Company, a creditor of 
the Commercial Bank, attached this de- 
posit March 29, 1895, two days after the 
assignment. 

The suit now decided in the Indiana 
court involved the interesting contro- 
versy whether the Indiana attachment 
or the Ohio assignment, captured the de- 
posit in the Indiana State Bank? 

A preliminary contention in favor of 
the attachment was that as the name 
Union Savings Bank & Trust Co. im- 
ported a corporation, and as, at com- 
mon law, a corporation could not act as 
trustee, the trustee must be presumed 
incompetent in the absence of any show- 
ing of the Ohio statute upon the sub- 
ject, The court denies this contention, 
holding that the company having been 
appointed a trustee by the court, will be 
presumed competent to act as such co- 
trustee. 


The relation existing between the 
Ohio bank and the Indiana bank being 
that of creditor and debtor, the main 
question presented was this: Whethera 
voluntary assignment for the benefit of 
all creditors of a debt due from the 
Indiana Bank to the assignor living in 
Ohio, in which state the assignment is 
made, passes the debt, so as to defeat a 
subsequent attaching creditor of the as- 
signor in Indiana who, subsequent to 
the assignment, garnishes the Indiana 
bank? 

The Indiana Court, answering this 
question, holds substantially as follows: 
The Indiana assignment statute requires 
filing within ten days in the county 
where the assignor resides; no assign— 
ment to convey any interest to the as- 
signee until recorded. No statutory 
provision exists concerning the steps to 
be taken by a foreign assignee of a non- 
resident assignor who assigns property 
situated in Indiana. An assignment in 
real estate would probably be governed 
by the registry laws, in so far as having 
the deed recorded. But as to personal 
property, the Indiana law gives no di- 
rections. The Indiana courts have held 
that a foreign assignment does not vest 
the title to a stock of goods in Indiana 
until the assignee takes actual posses- 
sion; but here, the only tangible thing, 
possession of which the Ohio bank could 
transfer to the trustee was some evidence 
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of the debt owing the assignor by the 
Indiana bank. 

The thing assigned was a chose in 
action, and could have no situs other 
than that of the Ohio bank; and if the 
validity of the transfer by the assignor 
to the assignee should be questioned, it 
must be determined by the Ohio law. 

As the assignment under the Ohio 
law was complete, it passed the title to 
all the assignor’s property to the as- 
signee located in Ohio, and also all 
property located in Indiana, unless some 
Statute in the latter state prevented it. 
And as there is no Indiana statute pre- 
scribing the duties of a foreign assignee 
to whom has been assigned personal 
property in Indiana, the assignment, 
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valid by the laws of Ohio, upon the prin- 
ciples of public policy and judicial comity 
passed the title to the property in ques— 
tion by the assignment, before the 
inception of the attachment and garn- 
ishment. 

This rule would not apply, as has been 
seen, where the property located in In- 
diana was tangible property, capable of 
actual possession; but in this case the 
deed of assignment carries choses in ac- 
tion and evidences of debt whose actual 
situs was at the domicile of the assignor 
and the possession of which was trans- 
ferred to the assignee before the attach- 
ment proceedings were begun. 

Judgment against attaching cred- 
itor. 


RELEASE OF ACCOMMODATION MAKER BY EXTENSION OF TIME. 


Agawane Nat. Bk. v. Downing, supreme court of Mass. Oct. 21, 1897. 


A national bank brought suit against 


the maker of a promissory note which 
the bank had discounted for the indor- 


ser. The note had been executed by 
the maker for the indorser’s accommo- 
dation, but this was not known to the 
bank, It took the note in good faith, 
for value, before maturity. After ma- 
turity the bank took a new note signed 
by the indorser, retaining the note in 
suit under an agreement with him that 
such old note should be regarded as se- 
curity for the new note. 

The fact was established that the new 
note was not taken as a payment of the 


old note. The court holds that there 
was nothing in the arrangement between 
the bank and the indorser that operated 
to release the maker of the old note from 
liability. His liability to the bank was 
an absolute one. Delay on its part to 
enforce payment, from whatever motive, 
or however long continued, if not for 
six years, would not release him. The 


case was not altered because the delay 
was at the request of the indorser, and 
accompanied by an agreement between 
the bank and him that the defendant's 
overdue note should be regarded as se- 
curity for the new note given by the 
indorser. 


BANK TAXATION IN KENTUCKY. 


Fremd v. Deposit Bank of Eminence, court of appeals of Kentucky, Sept. 25, 1897. 


Action by the Deposit Bank of Emin- 
ence against John Fremd and others. 
Judgment for bank. Reversed. 

PayNTER J, The purpose of this action 


was to enjoin the collection of school 
taxes in a certain district in Henry Co. 
Kentucky, on the boundary of which 
was situated the Deposit Bank of Emin- 
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ence. It is contended that the bank 
was not liable for the school tax. 

It was liable for the school tax as de- 
cided in the Bank Tax Cases (at the last 
term of this court) ; and in view of the dis- 
cussion of this questionin those cases, we 
deem it unnecessary to discuss this one. 

There was an old school house in the 
district, and the county superintendent 
condemned it, and on the same day the 
school trustees of the district levied the 
tax in question to be applied in the 
erection of anew building, It is insisted 


that some time should have elapsed be- 
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tween the condemnation of the property 
and the levying of the tax, as interested 
parties had the right to appeal to the 
superintendent of public instruction to 
have reviewed the action of the county 
superintendent in condemning the build- 
ing. It was not necessary for the trustees 
of the district to wait until interested 
citizens might take an appeal from the 
action of the superintendent. The fact 
that the tax was levied did not prevent 
an appeal to have the question reviewed, 
Judgment reversed and petition dis- 
missed, 


NOTES OF RECENT BANKING CASES. 


FEDERAL COURTS. 

Authority of vice president to bind bank 
by assignment of judgment.—A national 
bank held a judgment against a man 
named Cecil, for the payment of which 
one Robinson had become surety, Rob- 
inson, on the other hand, held a judg- 
ment against Hoy & Butler, which the 
vice president of the bank, by an under- 
taking executed in the interest of the 
bank, had obligated himself individually 
to pay; the bank also holding a draft 
of Hoy & Butler for collection. 

The vice-president was virtually the 
manager of the bank, taking title to 
property transferred to it, and conduct- 
ing all its transactions, with the acquies- 
cence of the board of directors. 

An exchange of judgments was effect- 
ed, Robinson assigning the judgment 
against Hoy & Butler to the vice-presi- 
dent individually; the vice-president,in 
the name of the bank, assigning the 
judgment against Cecil to Robinson, 

Subsequently, a receiver of the bank 
sought to upset the transaction of as— 
signment of the judgment held by the 
bank against Cecil, on the ground 


that the vice-president had no authority 
to bind it by such an assignment. 

The authority of the vice-president to 
bind the bank in the transaction stated, 
is found by the jury, whose verdict is 
sustained by the court, by reason of 
facts calling for the application of the 
following principle: Whenever in the 
usual course of business of a corporation, 
the president or other officer has been al- 
lowed to manage and control its affairs, 
his authority to represent and bind the 
corporatioa may be implied from the 
manner in which he has been permitted 
by the trustees or directors of the corpor- 
ation to transact its business. The acting 
head of the corporation, whether it is 
the president, vice-president, cashier or 
general manager, through whom and by 
whom the general and usual affairs of 
the corporation are transacted, which 
custom or necessity has imposed upon 
the officer—such acts being incident to 
the execution of the trust reposed in him 
—may be performed by him without 
express authority; and in such cases it 
is immaterial whether such authority 
exists by virtue of his office, or is im- 
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posed by the course of business as con- 
ducted by the corporation.—Cox v. 
Robinson, U. S. Cir, Ct. App. gth Cir. 
June 7, 1897. 


Promissory Note to National Bank— 
Option to pay in Stock of another bank.—1. 
Defendant received, in trust for a na- 
tional bank, stock in another bank, 
executing his note to the national bank 
for same at par value, in order that the 
books of the bank might not show that 
it was the owner of the stock. He af- 
terwards received dividends and securi- 
ties in liquidation of such stock, and 
turned over the securities and paid part 
of the dividends to the national bank, 
taking up his note and executing a new 
note for the balance of the dividend. 
Held, that he could not defend against 
such note in the hands of a receiver on 
the ground that he was an accommoda- 
tion maker. 

2. An agreement between the officers 
of a national bank and the maker of a 
note payable to the bank that it may be 
paid by the transfer tothe bank of stock 
of another bank is illegal, and the re- 
ceiver of the bank is not estopped from 
denying its validity by reason of having 
realized on securities transferred to the 
bank as part of the transaction; such 
securities having been received by such 
maker as trustee for the bank .—Tilling- 
hast v. Carr, U. S. Cir. Ct. D. Wash. 
W. D. August 7, 1897. 


COLORADO. 

Indorsement in Blank.—A note payable 
to the maker’s order, had on the back of 
it the following: ‘‘Pay to the order of 

to whom we guaranty payment,” 
etc. This was signed by the payees. 

Held: An indorsement in blank; and 
plaintiff, having possession, was prima 
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facie legal owner.—Byers v. Bellan- 
Price Inv. Co. Colo. Ct. App. June 14; 
rehearing denied Oct. 11, 1897. 


GEORGIA. 

Promissory Note—Grace—Alteration.— 
Upon a promissory note due otherwise 
than at sight or on demand, and payable 
ata chartered bank in this state, the 
maker is entitled to three days of grace, 
and a waiver of demand, protest and no- 
tice of non-payment is not a waiver of 
the right to days of grace. An altera- 
tion in such a note made by the holder, 
with intent to defraud the maker, which 
consisted in inserting in the note the 
word “fixed,” the legal significance of 
which was to render the note payable 
absolutely upon the day named therein, 
thus excluding the three days of grace, 
is a material alteration which changes 
the obligation of the maker, and makes 
the note void.—Steinan v. Moody. Ga. 
S. C. Jan. 21; given for publication Oct. 
29, 1897. 


IOWA. 

Sufficiency of Presentment and Demand 
—Jndorser’s waiver,—1 . Presentment and 
demand on one of two makers of a note 
is not sufficient to hold the indorser. 

2. The mailing of a letter to both 
makers demanding payment, before ma- 
turity, and the fact that one maker called 
on the holder, before maturity, and 
stated he could not make payment, did 
not obviate the necessity of presentment 
and demand of both makers at matur- 
ity.—Closz v. Miracle, lowa S. C. Oct. 
14, 1897. 


NEW YuURK. 
Indorser’s Liability—Not released because 
bank takes illegal collateral :—1. A loan 
by a bank upon an indorsed note is not 
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affected by the fact that the lender may 
have been induced by the maker or in- 
dorsers to take further collateral secur- 
ity, which is forbidden by some rule of 
public policy. The bank in such case 
may not be able to collect the collateral 
but it does not lose its right to enforce 
the note, and the indorsers are not dis— 
charged merely because the assignment 
of the collateral was illegal.—Bowery 
Bank v. Gerety, N. Y. Ct. of App. Oct. 
5, 1897. 


Administrator—Mismanagement of funds 
—An administrator withdrew estate 
funds from a bank paying 2 per cent. 
interest and placed them in a bank under 
his own control, which he knew to be in 
an unsound financial condition and which 
failed. Held, the administrator was 
personally liable for the amount of the 
fund lost; was not entitled to commis- 
sions, and was also chargeable with 2 
per cent, interest from time of with- 
drawal.—Scudder’s Estate, Surrogate’s 


Court,Oneida county, Aug. 1897, 


OHIO. 

Liability of Maker and Indorser signing 
as ‘‘Agent.""— Promissory notes were 
made by various parties payable to 
‘‘David Barnishiel, Agent,” and were 
indorsed by,the payee in the same way. 
The notes, being thus indorsed, were 
discounted, by the Commercial National 
Bank. In addition, bills of exchange 
drawn by “David Barnishiel, Agent,” on 
various parties, were discounted by the 
same bank. 

All these notes and bills were dishon- 
ored, and} properly protested, and the 
bank brought suit against Barnishiel 
thereon. 

The question for decision was whether 
the indorsement upon the notes and the 
signing of the bills by ‘‘David Barni- 
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shiel, Agent” were such as to charge 
Barnishiel personally for the several 
amounts of the bills and notes. 

Held: The signing of these various 
instruments by Barnishiel as agent,does 
not relieve him from liability, even 
though the trial court had allowed it to 
be shown that Barnishiel was acting as 
agent of his wife, and that such fact was 
known to the bank. (Certain New York 
cases to the contrary said not to be the 
law of Ohio.) —Barnishiel v. Commer- 
cial Nat. Bank, Cuyahoga circuit court, 
June 24, 1897. 


SOUTH DAKOTA. 

Corporate Promissory Note—Seal—Ne- 
gotiability—In an action upon a negoti- 
able promissory note of a corporation by 
a purchaser who claimed to be a bona 
fide holder or ‘‘an indorsee in due 
course,” the makers contended that as 
their corporate seal was affixed to the 
note it was not negotiable; and they 
were therefore entitled to plead in de- 
fense that the payee held it on a condi- 
tion which was unfulfilled,and that there 
had been an unlawful negotiation by 
him. Held: The affixing of a seal does 
not destroy the negotiability of a prom- 
issory note, as the Civil Code declares 
that ‘‘all distinctions between sealed and 
unsealed instruments are abolished.” 
—Landauer v. Sioux Falls Imp. Co. §., 
Dak. S. C. Oct.5, 1897. 


NEBRASKA, 

Release of Guarantor—Creditor parting 
with security. A creditor who by his 
voluntary act parts with security for the 
debt thereby, to the extent of the value 
of such security, releases a surety or 
guarantor.—Bronson v. Mc. Cormick 
Harv. Machine Co, Neb. S. C. Sep. 22, 
1897, 
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TAXATION DECISIONS OF NEW YORK COURT OF APPEALS. 


Taxation of the Bridgeport Savings Bank on shares of stock in N. Y. banks—A New Jersey investment 
corporation having office and doing businessin New York, but having capital invested in Illinois, 


not taxable here—The succession tax imposed upon Yale College on the 


loane legacy—The fran- 


chise tax on N. Y. corporations—The Groton (Conn,) Savings Bank not taxable on its surplus in- 


vested in New York bank stock. 


The New York Court of Appeals, Oct. 
12, 1897, handed down a number of de- 
cisions upon questions of taxation. 

In People ex rel Bridgeport Savings Bank 
v. Barker et al., tax commissioners, the 
savings bank, a Connecticut corpora- 
tion, owned in 1894 certain shares of 
stock of national and state banks doing 
business in New York city, having a 
market value of $49,934. The commis- 
sioners assessed the bank upon the total 
amount of stock. The bank sought to 
vacate the assessment on the ground 
that its just debts exceeded the aggre- 
gate value of the shares. The contro- 
versy centered around the determination 
of two propositions, which are both 
decided in the bank’s favor as follows: 

1. The relation of a depositor in a 
savings bank to the bank being creditor, 
and the bank being debtor for the de- 
posit, the bank is entitled, in ascertain- 
ing the amount of its property subject to 
taxation, to have deducted from its total 
gross assets, as a liability, the amount 
of its deposits. 

z. The bank is also entitled to have 
deducted from its apparent surplus, as 
an investment in property not taxable, 
$220,000 representing the market value 
of the United States bonds held by it. 

Asa result of these deductions, the 
bank is shown to have no net surplus 
properly taxable. . 

In People ex rel. Chicago Junction Rail- 
ways & Union Stock Yards Co. v. Roberts, 
Comptroller, the relator was a New Jersey 
corporation, organized for the purpose 
of investing its capital in the purchase 
of the stocks and bonds of the Union 





Stock Yard & Transit Co., an Illinois 
corporation, and its whole capital was 
invested in the stocks and bonds of that 
corporation. The relator had issued 
shares to its own stockholders to the full 
amount of its capital stock, Upon the 
purchase of the stock of the Illinois cor- 
poration, the relator deposited it with 
the Central Trust Co. of N, Y. as collat- 
eral security for the payment of certain 
bonds issued by the relator. The or- 
ganization and management of the 
Chicago corporation was independent of 
the relator. The relator’s whole income 
was derived from its investment in the 
Chicago company. The entire business 
of that company was done at Chicago 
and its dividends were declared and paid 
in that city, The dividends and income 
of the relator arising from the invest- 
ment in the Illinois corporation were 
applied by it to the payment of the in- 
terest and principal of its obligations, the 
disbursements of the New York office, 
and in paying dividends to its own stock- 
holders, declared from time to time by 
the directors at meetings in New York. 
These dividend checks were drawn upon 
banks in the city of New York and were 
there mailed to its stockholders, 1,500 in 
number, The relator kept its bank ac- 
count in N. Y. city, composed of a por- 
tion of its dividends and income, and 
had an average balance of $25,000 or 
$30,000 to its crédit, and it had consti- 
tuted the Bank of Commerce of N. Y. 
its transfer agent. 

The decision (three JJ. dissenting) is 
that the relator, though doing business 
in N. Y. and having property there, did 





TAXATION DECISIONS. 


not employ any part of its capital in that 
state, and so was not taxable under 
Laws 1880, c. 542 as amended by Laws, 
1885, c. 501 and subsequent enactments. 

In re Sloane's Estate involved the ques- 
tion as to the correct method of comput- 
ing, for the purpose of a succession tax, 
the value of a bequest made to Yale Col- 
lege in the will of Thomas C. Sloane,a 
resident of New York, who died on June 
17,1890. The third paragraph of his will 
read: 


‘‘Third: I give and bequeath to Wil- 
liam D, Sloane and Andrew Wright, both 
of the city of New York, the sum of 
$400,000, in trust, to keep the same in- 
vested, and to apply the net income 
thereof to the use of my said wife, by 
paying the same over to her quarterly 
during her life or until her remarriage; 
andupon her death or remarriage I give 
and bequeath out of said principal sum 
of $400,000, the sum of $200,000 to the 
president and fellows of Yale College in 
New Haven; the sum of $100,000 to my 
sister, Euphemia Coffin, wife of Edmund 
Coffin, and the sum of $100,000 to Mrs. 
Elizabeth W. Barnes, wife of Henry D. 
Barnes, and said trustees are to pay over 
and deliver the same accordingly.” 


Shortly after the testator’s death, an 
application was made to assess the value 
of his estate for taxation under the col- 
lateral inheritance tax,which resulted in 
an order ‘‘that the tax on the remainder 
value of the principal sum of $400,000, 
of which $200,000 is bequeathed to the 
president and fellows of Yale College, 
$100,000 to Euphemia Coffin and $100,- 
coo to Elizabeth W. Barnes, is not now 
determined.”’ 

Priscilla Sloane, wife of the testator, 
who was 37 years of age at the time of 
his death, received the income until 
April 16, 1836, when she remarried, and 
the trust created by the third clause of 
the will was thereby determined, 

In the proceeding instituted April 18, 
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1896, to cause a proper valuation and 
the lawful tax to be imposed, the ap- 
praiser reported his valuation of the 
property at $400,000, less $6,800, de- 
ducted for legal expenses and commis- 
sions, leaving the net value of the trust 
estate $393,200 and the value of the 
legacy to Yale College, one-half of that, 
$196,600. The Surrogate thereupon 
entered a formal order assessing the 
taxable interest of Yale College in the 
estate upon that basis,which at the rate 
of 5 per cent. on said amount made the 
tax $9,830. Thecollege appealed tothe 
Surrogate, who reversed the order and 
remitted the matter to the appraiser to 
make a new report, with instructions to 
compute the value of the estate in re- 
mainder by deducting from said sum of 
$196,600, the value of the particular es- 
tate of the widow for the term during 
which her widowhood actually existed. 
Upon appeal by the comptroller to the 
appellate division that order was affirmed 
and the court of appeals now affirm the 
order of the appellate division. The 
court holds: 

1. Under the transfer tax law, as 
amended in 1892, the va:ue of a remain- 
der, dependent upon a life estate, term- 
inable by the marriage of the life tenant, 
not being ascertainable before the term- 
ination of the life estate, is to be ap- 
praised when that event occurs, and is 
then to be ascertained as of the time of 
the transfer,by deducting from the value 
of the whole estate transferred the value 
of the life estate, as shown by its actual 
duration, 
2. The amendment of 1896 to the transfer 
tax law (Laws 1896, c. 908 § 230) prov- 
iding that when an estate for life or 
years can be divested by the act or 
omission of the legatee or devisee, it 
shall be taxed as if there were no possi- 
bility of such limitation, has no appli- 
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cation to a proceeding pending when 
the act was passed, and relating to an 
estate which had vested before the act 
took effect. 

In People ex rel Wiebusch & Hilger Co. 
Ltd. v. Roberts, Comptroller, it is decided 
that for the purpose of assessing the tax 
upon the franchise and business of a cor- 
poration under Laws 1880, c. 542, as 
amended before 1896, the capital stock 
must be appraised at its actual value in 
cash. The actual value of the capital 
stock, is the value of its assets, after 
deducting its liabilities, and adding to 
the sum then remaining the value of the 
good will of the business, including its 
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right to conduct it under its franchise. 

In People ex rel Groton Conn. Savings 
Bank v. Barker, involving the validity 
of an assessment upon $43.000. as a part 
of the bank's surplus invested in bank 
stocks in the city of New York, after de- 
ducting deposits and other liabilities and 
obligations, from the assets, there re- 
mained a surplus,which it was contended, 
was taxable. It is held, however, that 
under the language of the Connecticut 
statutes, the relator’s surplus must be 
treated as an obligation due depositors, 
although not payable at the same time 
orin the same way as deposits, and 
hence is not subject to taxation, 


THE SOUTHERN BANKERS’ CONVENTION. 





Ata meeting of the Atlanta Clearing-House 
Association held on November 29th, Mr. Frank 
Hawkins, president, a resolution was unani- 
mously adopted calling a meeting of the bank~ 
ers throughout the south to assemble in Atlanta 
on December 15 to consider the question of cur- 
rency reform, Every bank in Atlanta was rep- 
resented, and the meeting unanimously adopted 
resolutions offered by Mr. George R. Desausure 
which are in substance as follows: 

‘*That the time has arrived for the south to 
demand of congress better banking facilities 
under a just and equitable law. That the United 
States should retire from the banking business, 
and the whole system of national finances be 


readjusted on such a sound and scientific basis 
as will give each section of ourcommon country 
a circulating medium adequate to its busi- 
ness, and based upon its commercial assets. 
That note holders and general creditors should 
be protected under federal laws and that the 
measure of value should be so definitely and 
permanently settled as to make ali ourcurrency, 
paper and specie good in any part of the world. 
That there should be no discrimination between 
state and national banks, the former having the 
same privileges of note issue as the latter, but 
under federal supervision.” 

Invitations to the Atlanta meeting were sent 
out to every southern bank. 





STATE BANK NOTES. 


A bill has been introduced in the Georgia 
House to allow state banks to issue circulating 
notes equal in amount to 75 per cent. of the 
paid-up unimpaired capital stock, the notes to 
de a first lien on the assets of the bank, and to 
be liability on the shareholders to the amount 
of the face value of their shares. The author of 


the bill explains that it contemplates the imme- 
diate issue of such notes, and that any bank ac- 
tepting the provisions of the act shall pay the 


United States 1o per cent. tax under protest, 
whereupon the government shall instruct the 
attorney-general to take the legal steps neces- 
sary to bring the constitutionality of the tax 
act before the United States supreme court. 

Another bill oftered would repeal the law pro- 
viding for the taxation of the capital of banks, 
and provide for taxing the shares of the stock- 
holders at their market value in the county 
where the bank is located. 
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INQUIRIES AND CORRESPONDENCE. 


ais department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen~- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrarv. 


Cashier’s Bond-—Sureties’ Liability. 


BANK OF CONCEPTION, i 
CLypE, Mo. Dec. 7, 1897. § 
Editor Banking Law Journal: 

Dear Sir:—Kindly enlighten me on the fol- 
lowing subject: What would be said of the val- 
idity of a cashier's bond under these circum- 
stances: The directors of a state bank make a 
contract with their cashier to do all of the work 
and management,furnishing his own assistance. 
His assistant does all kinds of work connected 
with the institution; signs cashier’s checks, cer- 
tificates of deposit, and conducts the correspon- 
dence in his name during the absence of the 
cashier. Now suppose the assistant binds the 
bank or does something whereby the bank i¢ 
damaged to such an extent that the directors 
have to make recourse to the cashier or his 
bondsmen. The bondsmen claim there was no 
provision made in the bond for them toactina 
responsible capacity for the doings of the cash- 
ier'sassistant. Could the bondsmen clear them- 
selves in this matter? 

Kindly publish your opinion of this matter in 
your next issue, 

Yours respectfully, 
IRA B. CASTEEL. 


We could better answer this question, 
if we had before us a copy of the con- 
dition of the bond. In its absence, we 
take for granted ‘‘there was no provision 
made in the bond for the cashier’s 
bondsmen to act in a responsible capac- 
ity for the doings of the cashier's assist- 
ant,” and that it merely provided for the 
faithful, honest and competent discharge 
of his duties as cashier. 

It is a well-settied rule that the sure- 
ties upon an official bond undertake for 
nothing which is not within the letter of 
their contract. The obligation is strict- 
issimi juris; and nothing is to be taken 
by construction against the obligors. 
They consent to be bound to a certain 


extent only, and their liability must be 
found within the terms of that consent, 
In the text books we find the rule thus 
stated: 

“The liability of sureties is strictissimi 
juris, and cannot be extended by impli- 
cation beyond the scope of their en- 
gagements, or the reasonably necessary 
import of the language of their bonds,” 
Murfree, Offl. Bonds, sec. 710, 

A surety ‘‘is a favorite of the law and 
has a right to stand upon the strict 
terms of his obligation.”’ Brandt, § 93. 

The question, then, is would the sure- 
ties upon the bond of a cashier, who by 
arrangement with the bank, appointed 
and paid his own assistant, be liable for 
dishonest and incompetent acts of such 
assistant, done in the course of his em- 
ployment, resulting in loss to the bank; 
or would the sérictissimi juris doctrine 
prevent their becoming liable? 

Subordinate employes of banks are 
generally appointed and bonded by the 
directors, and there seldom arises a case 
like the present, the directors 
contract with the cashier to furnish his 
own help; hence, no decision can be 
found, as a precedent, involving the lia- 
bility of sureties on a cashier’s bond for 
subordinates who are employes of the 
cashier, and not of the bank, The fol- 
lowing decision is the nearest, in its 
facts, to the case under consideration, of 
any we can find, 

In Equitable Life Assurance So. v. Coats 
44 Mich, 260, the condition of an insur- 
ance agent’s bond was 

“That if the said James G, Coats shall 
well and truly perform all the duties of 


his office as agent of said society, and 
shall faithfully account for all moneys of 


where 
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said society by him received, and shall 
promptly and faithfully account for and 
pay over to said society all moneys due 
on policies or renewals passed through the 
agency of said Jas. G. Coats * * this 
obligation shall become nulland void.” 


The company thereafter appointed a 
cashier at the agency to assist Coats. 
Held: The sureties were not bound for 
a deficiency attributable to such cashier, 
although they would be liable for mon- 
eys which came under the control of 
Coats, or of subordinates selected by Coats 
himself. The court said: 


“The bond contains no undertaking 
on the part of the sureties to hold them- 
selves responsible for any third person 
whom the society might see fit to em- 
ploy in their service. * * The sure. 
ties undertake for Coats, but not for any 
unknown person or persons whom the 
society may deem proper to engage at 
the same agency. * * The sureties stand 
upon the exact terms of their contract But it 
is said the defendants agree to account 
for allmoneys‘due on policies and renew- 
als passed through the agency of said 
Jas. G, Coats;’ and Harrington was but 
the cashier of that agency. Vo doubt these 
words were intended to bind the defendants 
for the conduct of the subordinates of Coats 
in collecting and accounting for moneys, 
but we cannot suppose they contemplat- 
ed anything further. For the selection 
of such subordinates Coats would be re- 
sponsible, and he and his sureties ought 
justly to undertake for their integrity 
andcare. But whena new office was cre- 
ated the case was different.” 


Here, we see, the sureties were re- 
garded as responsible for the misconduct 
of the subordinates employed by the 
principal; but, because the bond so pro. 
vided. But we are now dealing with a 
case where the bond does not so provide 
—providing simply for the competency, 
honesty and faithful performance of 
duty of the bank cashier himself. 

The question is a doubtful ore, but 
we incline to the opinion that the sure- 
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ties would be protected by the doctrine 
of strictissimi juris, and would not be 
liable for loss occasioned by dishonesty 
or incompetency of the cashier's assist- 
ant, where the terms of the bond made 
no provision for such liability, 

True in the case of public officers, 
sureties on their bonds have been held 
liable for the acts or defaults of their 
agents. Thus in Stulz v. Inglis, 84 Va. 
844,the sureties on the bond of a deputy 
county treasurer, who entrusted tax 
tickets for collection to another who de- 
faulted, were held liable; and in other 
cases, sureties on bonds of a county 
treasurer, or similar officer, have been 
held liable for money deposited in bank 
and lost through the bank’s failure, or 
money destroyed by fire, or stolen,—all 
without fault of the officer.* But thisis 
largely on principles of public policy, 
and the same rule does not apply to offi- 
cers in a private capacity. 

The sureties on the bond of a treasurer 
of a railroad company, who deposited 
money in a bank in good credit, which 
failed, have been held not responsible 
(69 N. C. 59); so with reference to money 
stolen from a railroad paymaster with- 
out his fault (120 IIl. 603). 

The extent to which the s¢rictissimi 
Juris doctrine goes in limiting the liability 
of sureties to that only which is ‘“‘nom- 
inated in the bond” is seen in the decis- 
ions which have held the sureties on a 
cashier's bond for ‘‘good behavior as 
cashier” not liable for money collected 
by him in the capacity of atforney; and 
which have declared the sureties’ non- 
liability on the bond of a bank employee 
where he has been permanently employ- 
ed in a different capacity in the bank, 





*But sureties ona statutory bond given by a con- 
tractor to pay indebtedness incurred by him. are not 
responsible for indebtedness incurred by a sub-con- 
tractor to whom the work has been sublet. “They 
have the right to stand upon the terms and conditions 
of their bond,” See 117 Ind. 476; 11 N. Y. 593. 





a 





INQUIRIES AND CORKESPONDENCE, 683 


involving enlarged duties and responsi- 
bility. 

And it would seem that where sureties 
contract to become responsible for the 
honesty and competency of A, cashier, 
in his conduct of the bank’s affairs, they 
do not impliedly contract to insure the 
honesty and competency of B. C. D. 
and E. whom A. employs, by arrange- 
ment with the directors, to help him in 
managing the bank’s affairs, unless they 
expressly so stipulate in the bond. If 
the sureties on the bond of the treasurer 
of a railroad company are not responsible 
for the default of his private agent, the 
bank, which fails holding the company’s 
money entrusted to it by the treasurer, 
with equal reason, the sureties on the 
cashier’s bond should not be held liable 
for any default of his private agent,the 
assistant cashier, to whom certain du- 
ties have been entrusted,there being no 
dishonesty or incompetency on the part 
of the cashier himself, 


Currency Reform. 


Alderson, W. Va., Nov. 29, 1897. 
Editor Banking Law Journal: 

Dear Sir:—The November issue of your 
JoURNAL contains an article on the subject of 
‘Currency Reform,” in which the writer states 
that ‘there were on Sept. Ist 1896, 434,000,000 
silver standard dollars in the country, of which 
barely $53,000,000 were in actual circulation, 
the balance $381,000,000 lay in the Treasury 
vaults. At the same time there had been $357,- 
000,000 of silver certificates issued, of which all 
but $11,000,000 lying in the Treasury, were in 
actual circulation, showing that while the people 
of this country will use paper certificates, (italics 
mine) which represent the silver dollars while 
thev are redeemable in gold they will not in their 
business transactions use the dollars them- 
selves.” Speaking further of the silver dollars 
the writer says: ‘‘What is to be done then with 
these 434,000,000 silver dollars, $53,000,000 of 
which are in use? Shall they lie there dead 
property in the Treasury vaults for the next two 
hundred years?” 





Will you kindly explain through the columns 
of the JouRNAL upon what grounds or authority 
the writer bases the statement that the 381,000,- 
000 silver dollars lying in the Treasury vaults 
are “dead property?” Are they notas truly a 
redemption fund and as esséntial to our present 
currency system as the gold coin and gold bull- 
ion in the Treasury reserved for the purpose of 
redeeming gold certificates? Are they not vir- 
tually in active circulation by their representa— 
tives, the silver certificates, which are as stable 
and desirable as any other form of currency we 
have? Also piease explain the writer's authority 
for stating that silver certificates are redeemable 
in gold? Treasury Circular No. 123 issued by 
Secretary Carlisle July 1, 1896, which is official 
and certainly ex cathedra on all questions re- 
lating to our currency, says on page 12 that 
‘*silver certificates are receipts for standard silver 
dollars deposited and are redeemable in such 
dollars only,” and on page 11 we find that 
‘neither silver certificates nor silver dollars are 
redeemed in gold.” 

The writer seeksto revive the futile and 
hackneyed argument of inconvenience as a 
barrier to the circulation of silver as a money. 
Such argument—if argument it may be called— 
applies with equal force to gold,and is it not un- 
fair that it should be urged against silver alone? 

Mr. Editor, these inquiries are submitted in 
a non-partisan spirit and with the sincere hope 
that you will answer them fully in the able and 
intelligent manner which has ever characterized 
the JOURNAL, 

Yours truly, 
Cashier, 


The forgoing communication has been 
referred to the writer of the article on 


“Currency Reform,” and below we pub- 
lish his response, 


Secretary Gage in his report says: 
‘“‘The Treasury Department in all its 
operations has treated the gold and sil- 
ver coins and the paper representatives 
of each as of equal dignity and value,” 
and also “it has declared itself ready 
whenever necessary to the maintenance 
of this parity to exchange on equal terms 
at the pleasure of the holder, either form 
of the metalic money for the other.” 
This and not the value of the silver dol- 
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lar keeps the silver certificates at par and 
in circulation. The dollars themselves, 
except those in actual circulation,play no 
part in the transaction, except as secur- 
ity to their bullion value against the 
inevitable loss to the government, by 
their redemption in gold. Until they 
are sold and converted into good money 
they are ‘‘dead property,” growing less 
valuable every day. 

The argument of inconvenience against 
the use of silver as a standard coin may 
be hackneyed but is sound, The question of 
convenience, facility, safety, and saving 
of labor, is at the bottom of all improve 
ments made and being made,in business 
methods amongst the most civilized and 
enlightened peoples. The persual: of 
the ‘‘Currency Primer” in the JouRNAL 
of July 1895 is recommended to ‘“*Cash- 


® ” 


ler . 





Dissolution of Banking Partnership. 
Iowa, Nov. 29, 1897. 
Editor Banking Law Journai: 

DEAR Sirx:—I wish to submit a few questions: 

1. A. B. and C.—formed a co partnership for 
the purpose of transacting a private banking 
business. Each contributes one-third of the 
capital stock and agrees to share the profits and 
losses in equal proportion—viz one-third each. 

The articles of agreement provide that the co- 
partnership shall continue for a period of 1o 
years. The articles further provide that if any 
one or more of the co-partners desires to with- 
draw during the term (or before 10 years) the 
remaining partner or partners shall have the 
privilege of purchasiug such withdrawing part- 
ner's interest at par, or face value only.—The 
agreement makes no provision for an outgoing 
partner at the end of the lo yearsterm. Atthe 
expiration of the 10 years, notwithstanding the 
fact the business has proven profitable, but by 
virtue of the incompatibility of temper existing 
among the co-partners. ‘‘C” desires to with- 
draw. 

The remaining co-partners Wish to continue 
the business and tender “‘C” the par value of 
his interest. ‘'C’” refuses to accept. 

First:—Has ‘‘C” any standing in a court of 
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equity seeking to wind up the business? 

Second:—What is ‘‘A’s” and ‘‘B’s” position? 

Suppose the co-partnership continues to do 
business for 6 months without coming to any 
fresh agreement; ‘‘C”’ then desires to retire but 
refuses to accept a tender of the par value of 
his interest. 

1. Would the old agreement preclude him 
from refusing the tender? 

2. How far is the contract applicable after the 
expiration of the 10 years? 

3. Would ‘‘C” have any standing in a court of 
equity seeking to appointa receiver and wind 
up the business? X 


t. We will first discuss the case on the 
assumption that after the period of ten 
years had expired, there was a continu- 
ance of the business by all partners for 
six months without coming to any fresh 
agreement. 

The rule of law, where a partnership 
for a term of years is continued without 
fresh agreement by all parties, is stated 
thus in Lindley on Partnership: 


“Ifa partnership, originally entered 
into for a definite time, is continued 
after the expiration of that time without 
any new agreement, the articles under 
which the partnership was first carried 
on continue, so far as they are appli- 
cable to a partnership at will, to regulate 
the rights and obligations of the part- 
ners inter se.” 


The Court of Appeals of Maryland in 
Sangston v. Hack, 52 Md. 191 referring 
to this rule say that the authorities cited 
‘‘as establishing the doctrine clearly sus- 
tain it, though the instances in which 
the question has been directly present 
ed for adjudication are comparatively 
few.” 

Bates on Partnership, sec. 216, states 
the rule thus: 


“If a partnership is continued after 
the expiration of the time originally con- 
templated, or is dissolved by the retire- 
ment or addition of a partner, the busi- 
ness being continued, the continued 
partnership is deemed to he on the same 
terms as far as applicable, as before, 
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except that it becomes a partnership at 
will, and all the provisions of the origin- 
al articles which are consistent with the 
continuance of the partnership at will or 
of the new term if so agreed, are bind- 
ing on the members.” 


The question therefore arises: 

Is the clause of the original agreement 
of the banking partnership that upon 
the retirement of a partner during the 
term, the remaining partners have the 
privilege of buying the retiring partner's 
interest at par, consistent or inconsist- 
ent with a partnership at will? In other 
words, would such a clause continue in 
force as applicable to the new state of 
things, or would it be inapplicable? 

There is no case directly in point, but 
our opinion is ,the privilege of- purchase- 
at-par stipulation would be held not to 
apply to the continued partnership after 
the expiration of the ten years. 

The nearest cases, from the facts and 
decisions in which any support might be 
derived for the opposite theory that 
such privilege of purchase clause con- 
tinued in force after the ten years, are 
Cox v. Willoughby, L. R. 13 Ch, D. 863, 
and £Zssex v. Essex, 20 Beav. 442. 

In Cox v. Willoughby, C and W formed 
a partnership as attorneys and solicitors 
for the term of 15 years. The nineteenth 
clause of their articles provided that on 
the decease of C ‘‘before the expiration 
of the said term of 15 years” the surviv- 
ing partner shall pay his executor ‘‘the 
sum of £1,500 as the purchase money 
for his interest in the good will of said 
business.” After the expiration of the 
fifteen years, the business was carried on 
by C and W without the execution of 
fresh articles. C died. 

Fry, J. ‘The question, then, is 


whether clause 19 of the articles applies 
to the partnership at will which was con- 
stituted by mutual consent after the 


expiration of thetermofrsyears. * * 
Is this nineteenth clause consistent or 
inconsistent with a partnership at will? 
In my judgment it is quite consistent 
and I therefore hold that the partners 
continued bound byit. * * The pro- 
vision is so convenient, so congruous to 
a partnership at will, that I can see no 
reason why it should not apply toit. I 
hold therefore that the £1,500 must be 
paid to the plaintiffs,” 

In Zssex v. Essex, two brothers seized 
of freeholds, formed a partnership for 
the term of 14 years to carry on business 
as curriers and tanners upon the prem— 
ises. The partnership deed provided: 
‘In case either of the said parties shall 
depart this life during the said copart—- 
nership term, the copartnership shalt 
wholly cease, and the surviving partner 
shall purchase” the deceased partner's 
share in the premises for £2,500. The 
fourteen years expired and the partners 
continued to carry on business without 
new articles for three years longer, when 
one died. Was the agreement for pur- 
chase at £2,500 binding on the surviv— 
or? 

Held, yes. “The continuation of the 
partnership after the 14 years constituted 
a partnership during pleasure, which 
either might dissolve when he pleased; 
but the continuing partnership was 
varied only as to the term of its dura— 
tion and all the other stipulations exist- 
ed. On what principle can it be con- 
tended that the mode in which the 
estate, which has been used for partner- 
ship purposes, is to be divided, is not to 
be as binding as the mode of carrying 
on the business, of taking the accounts, 
or the prohibition against pledging the 
partnership assets, all of which are ex- 
pressed to be only during 14 years?” 

But on the other hand,and to our mind 
having a more direct application to the 
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facts of the case now under considera. 
tion, is Clark v. Leach, 32 Beav. 14; 
affirmed in 1 DeG. J. & Sm. 409. 

In Clark v. Leach, articles of copart- 
nership between merchants for a term 
of seven years, contained a clause that 
if either partner neglected and refused to 
attend to the business his copartner had 
power to dissolve by giving written no- 
tice to the offending partner, and the 
partner giving the notice was given the 
option of purchasing the share of the 
other in the property,credits and effects, 
at a fixed valuation. The seven years 
expired, and the partners continued the 
business without new articles. One of 
the partners having neglected the _ busi- 
ness, the other partner sought to enforce 
the clause in question, giving him the 
right to dissolve on notice, and the priv- 
ilege of purchasing his copartner’s share 
at a valuation. 

Held: This clause did not apply to 
the partnership continued at will, after 
the expiration of the seven years. 

The Master of the Rolls said: ‘‘It 
is admitted the articles were binding on 
the parties after the seven years had ex- 
pired so far as they were applicable to 
that new stateofthings. * * * The 
only question is, how far those provisions 
are applicable to that altered state of 
things. Hereisa provision which, in 
certain events, gives to a partner a right 
to give notice to dissolve. When, after 
seven years had expired, they continued 
to carry on the partnership, this is 
clear:—that a new term of seven years 
did not arise, and that the clause, creat- 
ing a partnership for seven years, was 
not applicable to the new state of things, 
and therefore that it did not affect the 
partners, 

‘There are many things to which the 
provisions of the article do apply, as, 
for instance, the division of the pros 
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and loss, the drawing out money, the 
manner in which the books are to be 
kept and the accounts settled. 

‘“‘The question here is, whether the 
power of giving notice with its conse- 
quences, is one of the former or latter 
class of provisions. Now it isincident- 
al to the character of a partnership at will, 
that either partner may,at any moment, 
give notice to dissolve, and therefore no 
special provision is necessary for that 
purpose, It is therefore obvious that if 
there had been a provision that six 
months notice should be given to dis- 
solve, as soon as it had become a _ part- 
nership at will, this would have been 
quite inconsistent with the legal inci- 
dents of a partnership at will, and in- 
applicable to the then existing state of 
things. 

‘‘Under the articles, one partner was 
bound to the other to carry on the part- 
nership business for seven years. One 
might have totally neglected the business 
from the beginning; was the other to be 
bound to work for the seven years for 
the benefit of the negligent partner? 
No; it was intended that the active par- 
ner might give notice of dissolution and 
carry on the business for his own benefit. 
It was not necessary that this article 
should continue after the seven years 
because neither of the partners was then 
bound to continue or compellable to 
work for the benefit of the other, for he 
might give notice of dissolution at any 
moment. 

‘To hold otherwise, it would also in- 
volve this inconsistency:—if after the 
seven years the negligent partner gave 
notice of dissolution, the partnership 
would have to be wound up as in any 
ordinary case, that is as the partners 
might agree, or by a sale and division. 
But if the active partner give the notice, 
then the penal consequences are to fol- 
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low, and it is to be wound up in the 
peculiar form mentioned in this provis— 
ion. It is scarcely possible that this can 
have been the intention of the parties. 

* * * 

“T am of opinion that this provision is 
not applicable to a partnership at will, 
and that it was binding only during the 
term of seven years, and had for its 
object the power to compel the attend- 
ance of the partners during that time,in 
order that if one partner refuse to attend 
to the business the other shall be at 
liberty to carry it on for his own benefit 
and advantage.” 

This decision of the Master of the 
Rolls was affirmed in the High Court of 
Chancery. The Lord Chancellor said: 

“Am I by any principle of law bound 
to assume, or justified in assuming, that 
all the special articles and conditions in 
the original written deed of partnership 
for a term are at once transferred by 
law to this new contract, which has no 
particular limit to the term of its dura- 
tion? 

“That would be a very strong and 
extravagant assumption and one that is 
not warranted by any principle or auth- 
ority. All that has been said on the 
subject is that you assume the partners 
to continue on the same general footing 
as before; but in the case of a stipulation 
so special and extraordinary as that in 
this deed, whereby one of the partners 
is to have the power not only of ending 
the partnership, but of gaining a benefit 
by so ending it, I think I should be tak- 
ing up a position unwarranted by any 
principle and not supported by any 
authority, were I to hold that such a 
special provision as this was transferred 
to the new contract, which in point of 
duration and vinculum of the contract, 
was a contract wholly different. 

‘*And there is also good reason for 
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holding that this particular stipulation 
in the written agreement is gone after 
the expiration of the term, from the fact 
that the new contract being for no 
specified time, but determinable at the 
will of either party, the power to de- 
termine the partnership is not wanted. 

“And again, it is a general rule in this 
court that provisions in the nature of 
provisions of forfeiture can only be im- 
ported into a contract so far as they 
have been the subject of a clear, unmis- 
takeable stipulation; and I cannot take 
this particular clause, which I consider 
to have been pertinent to the original 
contract, as having been repeated and 
renewed by the parties, and forming part 
of the terms of the new partnership, * * 
It might be very well for these gentle- 
men when first commencing business 
relations to submit themselves to the op- 
eration of such aclause,and yet it might 
be no longer necessary when their mu- 
tual confidence in one another had be- 
come so strong that they continued those 
relations after the expiration of the 
original partnership without the shackles 
of a new agreement. I consider their 
conduct in so doing a repudiation of this 
special stipulation, even were I inclined 
to hold that by law I was obliged to hold 
it imported into the new contract be- 
tween them.” 

In the absence of controlling Ameri- 
can authority we think the reasoning 
and decision in Clark v. Leach,authorizes 
the conclusion we have reached that the 
stipulation giving privilege of purchase 
at par on the retirement of a partner 
during the term, has no application 
thereafter, and is not binding on the 
partners continuing the banking busi- 
ness as a partnership at will. True, in 
Cox v. Willoughby a clause fixing a figure 
which one partner shall pay for the good 
will, upon the death of his copartner, 
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and in Essex v, Essex, a clause fixing the 
price which one partner shall pay for his 
partner's share in the business, are both 
held to continue and be binding after 
the expiration of the fixed term: but 
Clark v. Leach, which is a later case and 
by a higher court, holds that a stipula- 
tion giving an active partner the power 
to dissolve on notice to a slothful part- 
ner and purchase his interest at a fixed 
valuation, does not continue; and the 
same reasons advanced in that case, are 
applicable largely to the stipulation here 
involved. 

Here a banking partnership is created 
for ten years, providing that if any part- 
ner retires during the term, the others 
have the privilege of purchasing his in- 
terest at par. This is in the nature of a 
penalty or forfeiture of the surplus value 
of his interest, if he does not continue 
for the agreed term. But he does con- 
tinue for the agreed term, and with the 
others, some time longer. But now,each 
and all have equal right to dissolve and 
retire whenever they please. The clause 
in question, therefore, does not continue 
because the reason for it no longer ex- 
ists, and it would be inconsistent and 
inapplicable to a partnership at will. It 
can only be applicable to a partnership 
for aterm of years where, if one part- 
ner gets out before he should, he must 
forfeit the surplus value of his share as 
a penalty for so doing. The partnership 
being at will he may retire whenever he 
pleases and is entitled to his full share, 
We think the reasoning in Clark v. 
Leach makes this conclusion obvious 
without further discussion, 

Concludirg that the stipulation giving 
privilege of purchase of a retiring part- 
ner’s interest at par does not apply to 
the continued partnership, the rights of 
the parties are the same upon the retire- 
ment of a partner whether it be at the 
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expiration of the ten year’s term or six 
months later. 

2. Upon the retirement of a partner it 
is for the best interests of all to arrange 
a settlement by private agreement, un- 
der which the remaining partners pur- 
chase the share of the retiring partner 
and continue the business. But, no 
agreement being possible, it is the right 
of a retiring partner to petition a court 
of equity for a dissolution and account- 
ing. The Supreme Court of Nebraska 
in Sheppard v. Boggs, 9 Neb. 257, says: 

*‘Upon the dissolution of a partnership 
a court of equity may order the assets to 
be sold or disposed of in such manner as 
may be deemed most advantageous to 
the members of the firm, or it may per- 
mit a partner to retain them upon full 
payment to his copartner of the value of 
his interest.” 

The guiding principle in the court of 
equity is to do complete justice between 
all the parties, It has the power to ap- 
point a receiver and order a sale of the 
bank’s assets and good will, or arrange 
a settlement between the partners with- 
out sale, by permitting continuing part- 
ners to purchase the interest of a _ retir— 
ing partner, at a fixed valuation, if com- 
plete justice can be done by that course, 
and the bank’s assets better conserved 
than by a sale. 

In valuing the interest of a retiring 


partner, the good will is an element of 
value. In Jowa Seed Co. v. Dorr, 70 Ia, 
481, the supreme court of Iowa say: 
“‘The good will of a partnership in a 
settlement of account between a retiring 
partner and one who continues the busi- 
ness may constitute a valuable asset, 
which must be accounted for. The au- 
thorities, without exception, so hold.” 
Upon the value of the good will of a 
banking partnership, consult Smith v. 
Everett, 27 Beav. 446; and Mellersh v. 
Keen, 28 Beav. 453. We find no Amer- 


ican cases on the subject. 


—__ eee 





' 


; — 


—_ --_ ee, 





CURRENT NEWS AND TOPICS. 689: 


CURRENT NEWS AND TOPICS. 


Embracing Ite ms of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


Postmaster Mathews of Los Angeles, Cal., 
has devised an improvement in the money 
order service. Hitherto bank messengers have 
come to the money order office with several 
hundred dollars in orders, and when their turn 
at the window came they would take up the 
time of many citizens who had only one order 
each, or, as often happened, the messengers 
could not spare the time to wait their turn and 
would be compelled to come a seconc time, 

General Mathews hopes to obviate this diffi - 
culty by adopting the plan used in other cities, 
of handling money orders which have been de- 
posited in banks, through the clearing house, 
treating the postoffice as another bank, as faras 
transacting this part of the business goes. This 
relieves both the banks and the public from in- 
convenience and arranges matters so that there 
is no interference the one with the other. 


Dollars better in the quantity of silver they 
contain than those turned out by Uncle Sam’s 
mint are reported to be in circulation in San 
Francisco. Several of them have been detected 
at the United States sub-Treasury. So goodan 
imitation of the genuine is this bogus coin that 
it is said to pass current at the banks and there 
are few clews as to the manufacture. 

Such of the coins as have so far been detected 
are not mo'ded, but are made witha die. The 
milling is defective in some places. In fact, 
this is the most noticeable flaw in the coin. 


The Peoria (Ill.) Postoffice has been admitted 
to the Clearing-House Association, and after 
December Ist the banks will accept money or- 
ders and postal notes the same as checks and 
drafts. 


In a letter from Waterloo, Iowa, we are in- 
formed that an Iowa attorney has discovered 
that the new code of lowa prohibits the bequeath- 
ing of one’s property to churches, schools, or 
missionaries if the testator has a wife or chil- 
dren. The law says. 


Any person ot full age and sound mind may 
dispose by will of all his property, subject to 
the rights of homestead and exemption created 
by law, and the distributive share of his estate 
given by law to the surviving spouse, except 


sufficient to pay his debts and expenses of ad- 
ministration. No devise or bequest, however 
to a corporation organized under the chapter 
relating to corporations not for pecuniary profit 
or to a foreign corporation of a similar character, 
shall be valid in excess of one-fourth of the 
testator’s estate after payment of debts if a 
spouse or child or parent survive the testator. 


It is the last clause in which the text of the 
new law is so different. It has always here- 
tofore been the right of any person of sound 
mind to dispose of his property to any person 
he felt disposed, even cutting off his lawful 
heirs. The change does not restrain him from 
bequeathing his property to corporations for 
pecuniary profit, but no case of this kind has 
been recorded in the memory of most lawyers. 
It is usually some religious institution that be- 
comes the beneficiary of philanthropists’ dis- 
posal of property. While this law does not 
necessarily restrict testators from willing the 
property to other than the lawiul heirs through 
blood relationship, it will tend toreduce making 
wills that usually end up in litigation to have 
certain conditions set aside. 


—_e-—_—_—_—— 


Fifty Des Moines bankers tendered Mr. George 
Reynolds a farewell banquet at the Savery house 
on the night of November 26th in honor of his 
departure for Chicago to enter upon the duties 
of cashier of the Continental National. It was 
one of the most elaborate banquets ever given 
in Des Moines by business men, The guests 
were limited to the banking profession. Toasts 
were made by leading bankers. 





The fraudulent issue of over $90,000 in Creek 
Indian warrants, recently discovered by the 
government, has caused much stir in Kansas 
City banking and mercantile circles, inasmuch 
as quite a large proportion of the bogus issue is 
said to be held in that city. Outside of the $15,- 
000 already acknowledged as held by one local 
bank, it is currently reported that one man 
who has been speculating in the paper was 
caught for $51,000, and that a banker and a 
former broker of Kansas City are interested 
with him in the deal. What action will be taken 
by the holders of the bonds to protect themselves 
if possible is not known, 
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The books of the Lubec (Me.) Savings Bank, 
which is in trouble through its alleged default- 
ing treasurer, are in Augusta in the possession 
of Bank Examiner Timberlake. They will be 
examined by experts and a report of the con- 
dition they are in and the manner in which they 
were kept will be made as soon as possible. 

There has been much discussion over the 
question of how the bank examiners failed to 
find that anything was wrong with the Lubec 
Savings Bank. A prominent financier explains 
it in this way: It is claimed that the treasurer 
kept two deposit ledgers, both of which were 
rather crude; that the one wnich he exhibited 
to the examiner contained a list of deposits, the 
amount of which, with other liabilities, balanced 
the apparent resources of the bank. In Novem- 
ber, 1896, this book showed in the neighborhood 
of $8,000 in deposits, but there was another de- 
positors’ ledger, which was not seen by the ex- 
aminer, and on this was a list of the depositors 
representing the $8,000 and enough more to 
bring the entire amount of the deposits up to 
about $23,000. From this it was inferred that 
there was a defalcation, as no return of $11,000 
in deposits was made to the bank examiner. 

It is stated, also, that the cream of the securi- 
ties held by the bank were put up as collateral 
by the treasurer, so there is nothing but odds 
and ends remaining, thus making the deficiency 
abont $23,000. 


An unsuccessful attempt was made to rob the 
Breckenridge (Mo.) Savings Bank on the night 
of November Igth. A half-inch hole was bored 
through the left door of their large safe, and a 
load was fired which only swelled the door, and 
the robbers must have been frightened by the 
explosion, as a second charge would undoubt- 
edly have opened the safe. 

Entrance to the building was made from the 
rear door, the lock on the door not being dam- 
aged in the least. A number of robes, horse 
blankets and comforts were found in the bank. 
These had been taken from M, Geschwind’s 
harness shop. The robbers entered this store 
from the front door, and not a lock was injured. 
So it is thought that the work was that of ex- 
perts. Noone knew of the attempted robbery 
until cashier W. O. Hart opened in the morn- 
ing. 

The Supreme court of Montana is reported to 
have sustained the constitutionality of the in- 
theritance law passed by the last Legislature. 
The law imposes a tax of 5 per cent, on bequests 
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to any beneficiary not a relative, where the es- 
tate amounts to over $100. The tax on estates 
directly inherited where the value of the estate 
is over $7,500, is I per cent. 


The Nashua (N. H.) stockholders of the Sioux 
City Stockyards Bank of Sioux City, have been 
notified by the receiver that the assessment 
made to liquidate the debts of the institution 
has been reduced from 75 to 50 per cent. The 
stockholders are directed to pay the assessment 
on or before December §, or suit will be institu- 
ted against them to recover the amount. Stock 
aggregating about $60,000 is held in Nashua. 


Treasurer Booker of North Dakota, is among 
the missing. Some time ago Booker was indict- 
ed by the Federal grand jury for making a 
fraudulent report tothe comptroller of the cur- 
rency on the condition of the Grank Forks Na- 
tional Bank of which he was president. When 
his case was called in the United States court, 
Booker failed to respond and his bonds were de- 
clared forfeited. Officers have been unable to 
find him, and the supposition is that he is now 
in Canada, 

The Grand Forks National Bank failed two 
years ago. Booker was at one time reported to 
be worth $1,000,000, 


On December 1 the First National Bank of 
Oklahoma City will go out of business by trans- 
ferring its interests to the State National Bank. 
Depositors who prefer not to transfer their ac- 
counts will be paid in full. The consolidation 
results from the principal stockholders desiring 
to invest their money in the cotton seed oil 
business. 


A sentence of six years and six months each 
at hard labor in the Eastern Penitentiary, and 
the costs of prosecution was imposed by Judge 
Butler,in the United States District Court, Nov. 
22d, upon John B. Meixell, ex-cashier of, and 
Willis E. Hoch, ex-teller of the South Bethiehem 
(Pa.) National Bank. When arraigned both 
men pleaded guilty to embezzlement. The 
amount embezzled was about $30 000. The 
men made full confession and admitted having 
worked together in their wrong doing. 

The case of Irving T. Benner, bookkeeper of 
the bank, who is also charged with complicity 
in the embezzlement, went over until the Feb- 
ruary term of court. 


The Loan and Exchange National Bank and 


' 


oo 


—eeecmacmmmmmmeaa acca __ ~~ 


ee ee 








| 
’ 


—- — 
————— 


wn 


en. 


CURRENT NEWS AND TOPICS. 691 


the Canal National Bank of Columbia, S. C. are 
to be consolidated. The former has been in 
operation about 11 years. The Canal Bank is 
the younger institution, but is said to have done 
a remarkably large business recently. 


It is reported from Spokane, Wash. that Pest- 
master Mallon has caused the arrest of Mayor 
Olmsted, A. A. Newberry, E. B. Hyde and D. 
F. Wetzel, prominent citizens. They were offi- 
cers and directors of the defunct Citizens’ Na- 
tional Bank, which failed with a deposit of 
$8,110 of postoffice money, As the bank was 
nota United States depository the loss falls 
upon Postmaster Mallon and his bondsmen, He 
charges the defendants with knowing that the 
bank was insolvent when his deposit was 
taken. 


The Bank of Antigo, Wis. has been closed. 
Depositors will be paid in full. 


Judge Seaman of the United States District 
court has handed down a decision holding that 
the voluntary assignment law passed by the last 
Legislature of Wisconsin was invalid when 
applied to contracts made prior to the enactment 
ofthelaw. This opinion is rendered in the 
case Of Heath & Milligan Manufacturing Com- 
pany of Chicago against the Union Oil and Paint 
company of Milwaukee. Heath & Milligan at- 
tached the Union Oil and Paint Company’s 
property two months ago for an alleged unpaid 
debt. Within ten days after the attachment the 
Union Oil and Paint Company made a voluntary 
assignment under the state law, which provides 
that if any corporation, partnership, or individ- 
ual shall make a voluntary assignment within 
ten days after its property has been attached, 
the assignment shall set the attachment aside 
and the attaching creditors shall come in on the 
assignment and share the property with the 
other creditors. Judge Seaman concedes that 
the law may be just as applied to contracts 
made after its passage, but holds that it is un- 
constitutional as applied to the class of contracts 
to which the one in question belongs. 





The management of the Bank of Lodi, Wis., 
forced to the wall Oct. 20 by the failure of the 
Bank of Edgerton, will make its first payment 
of 25 per cent Monday, Nov. 29. On the same 
day a new bank will be opened, with a paid up 
capita! of $25,000, 


ADVERTISING MANAGER'S COLUMN. 


The Genesee Valley Wine Company, of 
Rochester, N. Y. are making a special offer of 
a case of wine at a reduced price for the pur- 
pose of introducing their wines tothe consumer. 
Full particulars are set forth in our advertising 
pages. 


We invite attention to the advertisement of 
the Simplecount Manufacturing Company of 
Cleveland, Ohio. They manufacture what is 
called the Simplecount Memoranda Book,which 
combines the day-book, cash book and journal, 
and this book and a ledger constitutes a complete 
double entry system of bookkeeping. It is a 
very unique and useful device; and is made in 
two sizes, vest pocket and coat pocket. 


Henry Goldman, 143-—149 La Salle St.,Chicago, 
is the author and inventor of an advanced sys+ 
tem for locating errors, short methods for 
computing interest, new method of averaging 
accounts,security system for preventing forgery, 
self-checking trial balance and blank books, a 
very good computing machine called the ‘‘Arith- 
machine”, and the “‘Arithmachinist” which is a 
practical self-instructor in mechanical arith- 
metic. He has numerous testimonials and will 
forward full particulars free. His advertise- 
ments appear in this issue of the JOURNAL. 

We call attention to the card of Mr. F. E., 
Grant, bookseller, 23 W. 42d St., who is able 
to furnish books on almost any subject at prices 
advantageous to the buyer. The late ex-Presi- 
dent Garfield was a customer of Mr. Grant and 
he has among his patrons a number of men 
prominent in politics. Among other recom- 
mendations is a letter sent by Hon. Warner 
Miller to the late Hon. James G, Blaine, rec- 
ommending Mr. Grant as a bookseller. 


The McIntosh Battery and Optical Company 
of Chicago advertise in thisissue Magic Lanterns 
to provide entertainment for home, club or 
society. A natural love of pictures is inherent 
in all and the stereoptician is one of the best 
methods for instruction and entertainment. 
The desirability of using the lantern for church 
societies,sunday-schools and, for that matter, in 
the regular schools is becoming more largely 
recognized; and in the home circle, what better 
method of instructing and amusing the children 
one evening a week can be found? The MclIn- 
tosh Co.,rent slides so that there can be a change 
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of subjects. Parties interested should corres- 
pond with them. 


The Sanitary Still, the purpose of which is to 
distil pure water, is having a wide sale among 
the banking fraternity. Bankers generally know 
a good thing when they see it, and the names of 
those which we publish elsewhere who have 
purchased sanitary stills from the Cuprigraph 
Company, should lead others to investigate its 
merits. The Cuprigraph Company, 111 North 
Green St., Chicago, who manufacture four 
styles, have published a booklet on the subject, 
which is furnished to the readers of this Journal 
on application. 


MONROE FOLDING CAMERA, 


For positive uniqueness this new camera beats 
them all. Think of a complete camera, with 
six double holders fitting into a neat leather 
case, and taking up no more room than an 
ordinary bicycle tool bag. The Monroe Camera 
has new features, peculiar to itself, that are 
bound to make it one of the most popular com- 
panions of the tourist, wheelman or sportsman. 

The quality is all right too. The lens is the 
best single achromatic, and the finish of the box 
is perfect; it is neatly covered with fine Morocco 
grain leather. Made in two sizes, and at very 
reasonable rates. We can hardly imagine a 
more desirable gift for a Christmas present. 
For further particulars see our advertising 
column. 


All lovers of Whist will be interested ina little 
book issued by the Sanderson Mfg. Co., 151 N. 
Kedzie Avenue, Chicago, upon the Octagon 
System of Duplicate Whist, for the home and 
the club. The book gives a history of the use 
of playing cards, and, speaking of the modern 
duplicate game of whist, says: ‘Experts of 
mental development recommend it as an aid 
to cultivating memory, gambling is unknown in 
connection with it, and when it is considered 
that a SINGLE set will accommodate as many 
tables as there are trays IN THE SET, itis difficult 
to imagine how in any other manner a party 
of friends can be so economically and delight- 
fully entertained.” The book describes the game 
in detail. The Sanderson Mfg. Co have placed 
on the market a new line of ‘*Whist Sets” at the 
lowest prices ever quoted. Full particulars are 
contained in their booklet which will be forward- 
ed on postal request, mentioning this paper. 


The days of gloomy and melancholy offices is 
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a thing of the past, and to-day, banks and cor- 
porations have their business quarters provided 
with every appointment known to modern dec- 
orative art. A conspicuous feature in an up-to- 
date office consists in its furniture, and one of 
the most handsomely equipped offices in this 
respect is that of the Colonial Trust Co., whose 
quarters are pronounced by many as the most 
artistic and tasteful in the city. We learn that 
the desks and furniture of these offices were 
supplied by the Derby Desk Co., 114 Nassau St., 
which establishment has kept apace of the archi- 
tect and builder in making modern office build- 
ings palatial in their surroundings. The Derby 
Desk Company enjoys a wide reputation for 
manufacturing a high grade and strictly reliable 
article of commercial furniture, and many of 
the handsomest business quarters in the metrop- 
olis, as well as elsewhere, are found supplied 
with its product; among others, the Union Trust 
Co., the Farmers’ Loan & Trust Co., the Home 
Life Insurance Co., and Royal Baking Po-vder 
Co.; the National Fire Insurance Ca. of Hart- 
ford, Conn., and the Prudential Insurance Co., 
of Newark, N. J. By mentioning this Journal 
one of their illustrated catalogues can be ob- 
tained complimentary. 


Some products spring at Once into popularity 
and their prosperity is no cause for special 
wonder; they seem to have been created to meet 
‘ta long felt want” which existed prior to their 
advent, and they simply and naturally step into 
the place of preordination, They satisfy a need 
of the people, and the moment one sees them 
the irresistible logic of their utility speaks out 
trumpet-tongued, no wonder that 
they succeed; in fact, so plainly evident are 
their value and necessity that the first thought 
is, ‘‘Well, it’s strange that some one did not in- 
vent that before.” All this is true of the ‘‘Klip” 
Binder which enables one to bind magazines 
and papers as they come, and is so simple a 
child can apply it. 

The advent of this invaluable article which 
occupies a field which is certainly peculiarly its 
own, supplies one more ‘“‘long felt want” and 
fills a void which dates back to the time ‘‘where- 
of the mind of man runneth not tothe contrary.” 
It should find universal recognition and will at 
once spring into popular favor wherever it is 
introduced. 


We advise that application be made for full 
descriptive literature, which will cheerfully be 
sent upon application to H. H. Ballard, Pitts- 
field, Mass, 


It causes 








